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Often when one aims for greatness, greatness is achieved. Yet more often, the runner may
stumble. The Reporter stumbled in its last issue on
several occasions. We at The Reporter takes full
responsibilty for these stupid errors.
First, the article on Third World economic
growth that was attributed to Patrick Benn was not
his own work. In actuality, it was an article pulled
from a Lexis search. The piece is originally from
The Economist magazine. That article was copied
to disk for later use as background material for
another article, but in the process of layout was
mistaken as an actual student article.
Mr. Benn did not perform the Lexis search,
nor did he submit the article that was published in
The Reporter. Indeed, The Reporter states categorically that he was not connected with the
article published in his name in any way.
The Reporter layout staff assumes total responsibility for this mistake. Layout Editor Joe
Conway, who has ultimate responsibility for what
gets put down on each page, has apologized profusely to Mr. Benn for the ridicule he has been
subjected to by several of our fellow students over
this matter.
A similar problem occurred with the Great
Lakes article which appeared in the Environment
Section. That article was apparently accidentally
scanned in from Omni magazine. Luckily, we
credited its real author, Ms. Justine Kaplan, but the
magazine itself was not given credit.
Also, Ellie Benz was not given byline credit
for her article "Visiting with Visiting Professor
Jeffrey O'Connell" that appeared on page 20.
Anotherimproperlycreditedarticlethatwas
accepted for publication was the one on inexpensive wines. The Reporter will no longer accept
articles written without being able to give attribution to a specific author. (Although the author's
name may be withheld at request, our editors
must know who wrote each article).
Other articles and photos/drawings were
not given proper credit as well. Scott Star took the
photo on the front cover, the three photos on page
8, and the photo of Monica Coen on page 24.
Reporter Photo Editor Darlene Miloski took the
photo of NYLS students playing football which
appeared on page 24. Michael Wood and Alesia
Albanese took the other photos on pages 24-25. In
the future, The Reporter will make a concerted
effort to credit every piece of work that goes into
each edition-we will never go to print again before
we are .able to verify and credit each source that
deserves publication credit. This includes making
an all-out effort to properly credit each quotation
used, as well as each and every source used.
We are instituting new guidelines over the
use of CALR and are revamping the editorial
process to make it multi-layered.
Yes, we at The Reporter made mistakes in
the process of putting out the paper. There are
typos, grammatical errors, layout errors, mangled
stories and missing pages. But this is the nature of
a law school newspaper. The mistakes we make
can be called silly, sloppy, unprofessional, infantile, or many other things, but they were not intentional.
The time and academic pressures on a law
student are incredible. Extracurricular activities
by their nature must give way to the demands of
a full academic agenda. The students who work
on The Reporter recognize this, but have nevertheless made a commitment to our school and its
newspaper. We will stand by that commitment,
and will continue to work on this worthy project.
We know The Reporter isn't perfect. But we
have been trying to create a school paper of which
we can all be proud. With each issue we try to do
a little better. To be successful, we need your help.
We need your assistance in writing articles, your
patience when we are slow to get to press, and your
understanding when we make mistakes.

,

Sexual Harassment On Campus?
by Michael Wood
TherecentSenateconfirmationhearings for Supreme Court Justice Clarence Thomas have brought an increased awareness of
sexual harassment to the entire nation. A beleaguered Anita Hill, upon returning to her
duties as a law professor at the University of
Oklahoma, had these words for those who are
victims of harassment; '1 am hopeful that
others who may have suffered sexual harassment will not become discouraged by my
experience, but instead, will find the strength
to speak up about this serious problem."
Long before the Thomas
nomination, the staff, faculty and
students of New York Law School
hammered out a program for dealing with sexual harassment on campus. The preamble to the NYLS
Sexual Harassment Code says in
part: "Faculty, staff and students
have a right to be free from sexual
harassment...sexual harassment is
inappropriate within the context of
the Law School community, will
not be tolerated, and is subject to the
provisions set forth herein." Sexual
harassment is prohibited. But just
what constitutes sexual harassment?
WHATISSEXUALHARASSMENT?
Within the context of the
school code, sexual harassment occurs when one person uses his or
her position of power to coerce another person into a sexual relationship or subjects another person to a
hostile academic or work environment. This may include both verbal
and nonverbal behavior, written or oral expression, or physical violence between any
membersofthelawschoolcommunity.However the staH and faculty of the school are

adults, as are (presumably) the students.
Sexuality is, of course, one of the more enjoyable aspects of life. When does a free expression of interest or attraction become harassment?
According to the Code, "Sexual advances, requests for sexual favors, and other
conduct of a sexual nature constitute sexual
harassment when:
1. Such proposals are made under
circumstances implying that a person's response might result in negative academic or
work decisions; or

tion; or
3. Such conduct is abusive of others
and createsorimplies a discriminatory hostility
towards their personal or professional interests."
The Code prohibits sexual relationships between a student and a faculty member
who has academic responsibilities regarding
the student. Students are prohibited from taking classes or accepting a recomendation from
any teacher with whom they have a sexual
relationship.
Any student, staff or faculty member
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2. Such conduct is so aggravated as
to contribute to an inhospitable academic or
work environment, or to interfere with required tasks, career opportunities, or educa-
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who is the victim of sexual harassment, may at
his or her option, utilize the procedures of the
Code in an attempt to eliminate the problem.
The Administration will recommend qualified
psychological counseling for anyone who complains of sexual harassment. A victim of sexual
harassment may utilize either an informal or a
formal procedure in dealing with the problem.
The informal procedure includes the
presentation of a complaint to a mediator, chosen by the Administration from a panel of
mediators (teachers, students, or staff). A confidentiality agreement is executed between the
mediator and the complainant. The information disclosed to the mediator is not admissable
by the mediator in any subsequent formal proceeding. The mediator, as is often the case,
serves several roles. The mediator may refer the
complainant to someone more appropriate,
provide general counselling, advise the complainant of his or her rights under the Code,
suggest steps to take in resolving the dispute.
The mediator may, if both parties are willing,
work with both the complainant and respondent to resolve the dispute. A report may be

drawn up and filed with the appropriate As
sociate Dean.
A complainant may make use of for
mal proceeding by filing a complaint with th1
Human Rights Review Board, even after uti
lizing the informal procedures. The Boarc
consists of four members: one chosen by fac
ulty; one elected by staff; one student chose1
by the Student Bar Association; one membe
of the Administration, serving ex officio.
The proceeding is intiated by th,
filing of a complaint form. The Board, at it:
own discretion, may decide to hold a hearin~
on the complaint. If it does so, it i:
required to schedule a hearin~
within 7 days of the filing of th1
complaint. Both thecomplainan
and the respondent may appea
accompanied by counsel or oth
ers. Each may present witnesse:
to the Board, and each may cross
examine witnesses, file motion:
or make pleadings before th,
Board. The Administration ma~
utilize sanctions to ensure tha
witnesses appear before the Board
The Rules of Evidence do not ap
ply to the hearing. A decision i:
due within ten days after the dos,
of a hearing.
The Board ma~
recommend that the Administra
tion a sanction if it finds a viola
tion of the Code. Sanctions fo
students may include: a warning
suspension for a time; probatim
with conditions; removal from ,
journal or other student organiza
tion; revocation or non-renewa
of credits for participation in ,
journal; expulsion, and with o
without terms and conditions re
garding re-admission. Sanctions for employ
ees may include: a warning; suspension witl
or without pay; probation; denial or limita
ti.on of future increases in salary; reduction i1
position; and termination of employment
Sanctions for tenure-track and tenured facult;
may include: a warning; suspension, with o
without pay; probation; denial or limitation o
future increases in salary; reduction in grad,
or position; termination of employment; or, i
a faculty member has recommended a studen
with whom the faculty member has previ
ously had a sexual relationship, notification o
such relationship to all persons receiving sud
recommendations.
The Sexual Harassment Code is de
signed to protect students, faculty and staf
from unwanted advances or harassment
However, it remains to be seen if the enforce
mentof the Code lives up to the promise. Sino
Board members and mediators operate unde
a condition of confidentiality, there will be n<
popular review of decisions. It is inevitabl,
that only failures will become public knowl
edge.

Who's Doing What at
New York Law School

57 MURRAY STREET
(Between Church & West broadway)

by William Meredith III
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Professor Arthur S. Leonard was quoted
in an article in the November 11 issue of The
Nation. The article dealt with the availability of
employment-relatedhealthinsuranceforpeople
with AIDS.
Professor Richard Siegler's article on
changes in Rule 216 of the Internal Revenue
Code, and its effect on pass-through interest
expenses for cooperative housing corporations,
was published in the New York Law Journal on
November 6, 1991.
Professor Nadine Strossen was quoted in
jln article on "The Diminishing of the First
Amendment''. It appeared in the fall, 1991 Human Rights, published by the section of Individual Rights and Responsibilities of the ABA,
She was also quoted in a November 6 article
about the Comprehensive Crime Control Act of

1984's civil real estate forfeiture provisions.
Professor Strossen is the subject of a cover
story in the November National Jurist.
Professor Stuart Schlesinger's article on
standards and pitfalls for expert testimony
appeared in the New York Law Journal on
October 16.
Both Professor Richard Marsico and
third year student Glenn Bruno were featured
in an article in the September issue of the ABA
Student Lawyer. The article dealt with law
school clinics.
Professor Sanford J .Schlesinger led a
series of seminars on "Planning Alternatives
for the Aging" at Temple Emanu-El in
Westfield, New Jersey during September.
Professor E. Donald Shapiro was quoted
in an article in Time magazine's November 11
issue. The article dealt with privacy in the
information age.

Sttid;ents Fight Judicial Boards'·~for
Constitutional Rights
STUDENTS FIGHT JUDICIAL
BOARDS FOR THEIR RIGHTS
by Amy Reynolds
1he system stinks.
That's what students on a review board at the University of Minnesota say of the school's judicial system.
They claim that the school sacrifices
fairness for- expediency, ignores constitutional rights of due process by
giving one person the power of prosecutor, judge, jury and appeals judge,
and ignores the constitutional protection against self-incrimination.
"To me, (these violations)
sound like a good argument against
having the university handle anything
that isn't academic," says Jack Stecher,
an economics graduate student serving on the committee.
Stecherisn'taloneinhisthinking. For years, students, faculty, administrators and other scholars have
butted heads on the issue of a
university's right and power to prosUniversity of Minnesota students Jack Stecher (front) and Mike Taylor are trying to change
ecute criminal cases in the campus
a judicial system that they say violates the rights of people it is designed to protect.
courts.
Universities' "determination
"Will the institution defer to the state if the
to enforce this ...rests on the premise that col- Programs at the University of Georgia, says state isn't going to respond at all?"
universities
justifiably
have
separate
jurisdicleges and universities have a jurisdiction over
Bracewell says schools need to adtion.
the lives of their students that is independent
dress criminal complaints because they affect
"Each
one
of
those
jurisdictions
has
a
of the law of the land," writes John Roche, a
different interest to protect," Bracewell says. the university community in terms of cam pus
former member of the Johnson administraEach school, like each city and state, "has a set safety and victims' rights to get an education
tion, in a recent article in National Review.
of
regulations that are right for the campus, without interference from the people who
"The notion that an aggrieved person believhave committed criminal acts against them.
ing him or herself the victim of a crime must that are right for the community." Bracewell
Others disagree with the campus
points to the issue of date rape as an example
'keep the matter in the family' is a jurisprudensystem's
ability
to handle criminal cases. "The
of why campuses need to address criminal
tial absurdity".
goal of the campus judicial system
charges in their judicial systems.
Frequently on the opposite side of
"If you talk to women, they don't is ... primarily to protect the interest of the
the argument are cam pus judicial adm inis trawantthosemenoncampus. Whatifthewoman students. The criminal justice system focuses
tors. William Bracewell, the former president
has a class with the man who assaulted her? In on punishing offenders." says Carol Bohmer.
of the Association for Student Judicial Affairs
some states, the law doesn't even include date a sociology professor at Cornell University
and current head of the Office of Judicial
rape" as a criminal offense, Bracewell says. and a former attorney who is a national expert

on date rape. She says that because
schools try to afford equal protection
to both the student and the offender,
punishmentsoftendonotfitthecrimes.
One problem in any discussion of how campus judicial systems
should operate is the fact that virtually
no two systems are the same. "You'll
find that they are anything but uniform," says Randy Bezanson, dean of
the Washington and Lee School of Law
and a national expert on constitutional
law. "The larger universities have more
elaborate processes. The smaller liberal arts schools are less elaborate and
their systems are more widely varying
because the whole process reflects traC
!'O
ditions."
E
:it!
The systems that contract
0
0
...I- most harshly are public and private,
public institutions must ad:it!
...!'O because
here to state and federal laws. In Sep~
tember, Liberty University expelled
>,
.0
three seniors for worshiping at the
United Pentecostal Church, a viola~
.s::;
tion of school a policy. Although the
school held a hearing on the matter
and granted the students appeals based
on the school's rules, the students' First
Amendment freedom ofreligion rights
were ignored. Because Liberty is private school,
it is not bound by the Constitution, so the
freedom of religion element of the case wasn't
relevant.
But, in Minnesota's case, the allegations against the system, including lack of a
students Fifth and Fourteenth Amendment
rights to due process-the right to a trial by an
impartial judge and jury, for example--are
worthy of investigation because the school is
bound by the Constitution. "The Constitution
has a special bearing because we are a public

__________,.a.
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Use Your Class Notes to Unlock a Greater
Understanding of Your Course Material
by Fernando Cruz
Well, its finally time to ''batten down
the hatches," to "get serious," and for some, to
"get motivated" about law school finals. It
means one thing: welcome to the end of the
semester - papers are due and there are finals
to be taken.
For some students, finals are a period of self-determination ("I can rise to the
challenge"), but for many others it is a time of
panic ("I don't care how much I thought 1
knew, I really don't know anything and I
don't have time to learn it all). Somehow, it
seems like it was only a few short weeks ago
that you sat in a new classroom with a new
professor. Now, however, you may be thinking, "Whoa, it's almost the end and I don't yet
have the big picture." Not to sound an alarm
but, ... have you started your outlines yet?
Don't despair. You are not doomed
to failure simply because you haven't begun
an outline. Honestly, I have yet to determine
whether outlining truly contributes to answering that all important question on the
final exam and getting a good grade. There
are many students who dismiss creating an
outline at all - and they do just fine. Personally, I continue to outline, if only to err on the
side of caution. However, even if you do
outline, your class notes deserve more than
just a cursory review -- they can help you to
improve your chances of getting a better grade.
Here is how:

Reread and organize
your notes.
There is a good reason for expending
so many hours in a classroom: it allows you to
connect what you have read to a greater understanding of the course material. Listening
and taking notes in class has enabled you to
embed knowledge into your subconscience.
Your notes can assists you to recall the logic
(or lack thereof) of classroom discussion. They
also can help you to synthesize external facts
into a framework that reflects the current
status of the law. But you really have to sort
out the essentials from whatever you've written in your notebook

Reflect on why you
chose to write down
the information.
Studen ts often miss crucial insights in to
gaps in understanding when they fail review
their notes. They should reflect upon what
they initially understood when they first read
an assignment. Students need to link that
initial understanding to what the professor
said the case really emphasized. This way,
they can then ferret out a concise understanding of the material. Additionally, notes can

help place the articulated principle of law
illustrated by a case into a framework that
incorporates the relevance of time, place and
evolution of the principle. Thatis, a liitle note
may help you to place a case in the proper
context when you study for exams. Remember that law is not static. Law professors seek
to test not only whether you know what the
law is and how to apply it, but also why it
exists the way it does and where it may go.

Seek clarification of
fuzzy areas
from your professors.
Once you've sorted through your notes
and have recognized any fuzzy areas, consult
your professor during his or her office hours.
Don't wait for the review class, do it now.
Before going to see the professor, review the
area of law covered by the fuzzy notes and
reacquaint yourself with the cases discussed
in class. Don't forget, bring the notes in
question with you.

Esq. NYLS"9 l
On Thursday, November 7th, at precisely 6:30 PM, well over 800 New York Law
School alumni, faculty, administrators, students,familyand friendsgatheredattheGrand
Hyatt to officially kick off the Centennial Celebration. The gathering honored Maurice
(Hank) Greenberg, NYLS '50, chairman and
founder of AIG, the American Insurance
Group. The dinner dance committee, headed by
Harris Cordon Miller, NYLS '82 and Linda
Cassano, NYLS '73 produced a pleasant, well
organized evening. Black tie was the attire of

choice and everyone was "dressed to the
nines". The dance was also the first chance for
many participants to greet incoming dean
Harry H. Wellington. It was a grand way for
the new dean to see New York Law School in
action.
The Centennial Gala will serve as the
vehicle for New York Law School's emergence into the upper echelon of urban law
schools. Toward that end, Bernard Mendik,
NYLS '58 and chairman of the board of trustees, announced that he will further contribute
the $25,000. needed to reach the $10 million
mark of New York Law School's $15 million
campaign.
Now to the event: After introductions
by Dean Simon and Mr. Mendik, "Hank"

Once you've gotten a grasp of the material in your notes, incorporate this new knowledge into your study materials. If you outline

Greenberg was honored for his outstanding
leadership in the American insurance industry. He is truly a man worthy of New York
Law School's most prestigous award. Then
the dance floor was filled as we all danced to
the tunes of the Arty Quentzel Orchestra.
The party ended at about 11 :30 with
everyone commenting on what a great time
they had and hdw much they look forward to
next year's gala. Ona personal note, I'd like to
thank my dancing partner, Cindy Pressman
for her nimble moves on the dance floor. Hope
to see you all again next year.

Students Fight for Constitutional Rights
continued from last page
university," Stecher says.
Minnesota students say that the
school's director of the Office of Judicial Affairs, Betty Hackett, has unilateral power over
a student's fate. "Say you get a letter accusing
you of a crime," Stecher says. "You go see a
counselor, who is Betty Hackett. You talk to
her, and she makes a recommendation. She
then becomes the prosecutor of your case,
which goes into a closed door hearing. She is
not obligated to tell you during counseling
that she will be prosecuting you."
Hackett, who did not return telephone calls to her office, did tell the Minnesota
daily that, "I wouldn't be here if I didn't think
it was a fair system."
Currently, the committee reviewing
the judicial system is writing two proposals
for changing the system-one submitted by the
students and faculty members, the other from
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the administration's members.
The privacy of campus judicial hearings is at issue at the University of Georgia. A
student newspaper editor has filed a complaint in Fulton County court against the university, saying two incidents in which the
school denied the newspaper access to hearings violated their First Amendment rights
and the state's open records laws.
Red and Black editor Jennifer
Squillante says the two hearings involved
charges of hazing and underage drinking
against two fraternities.
"Our contention is that educational
records are not brought into play," Squillante
says. 'We're starting with (these cases) because it's the most obvious. Theydon'thavea
leg to stand on as far as the Buckley Amendment goes."
The Buckley Amendment requires
universities to keep student educational

New York
Law Sch·ool
Public Interest
Campaign

Incorporate your notes
into your study aid.

Centennial Gala Honors
"Hank" Greenberg, NYLS '50
by Jason Oshins,

from all course materials, use a special symbol
to denote your class note insertions. If you
concentrate mainly on your notes, outline
them into a condensed set. Use mnemonics
wherever you can.
These are only a few suggestions on
how to use your notes more effectively. You
should use them together with any other techniques that may work for you. Ultimately,
you want to end up with some sort of study
material that reflects what actually happened
in class. This will help you link "what the law
is" to what may be asked in an exam. Good
luck.

records private.
"I don't think the reach of the Buckley
Amendment has been resolved," Bezanson
says. "Clearly, there's a conflict in some cases
to the press' right for publication against the
individual's right to privacy and the
institution's right to maintain that privacy."
The people who will decide the outcome of these cases and subsequently will
help define the scope of power in the campus
judicial system is well equipped to handle
questions of academic misconduct and that a
university has a right to do so.
But, inregard to the question of jurisdiction over criminal offenses and the guarantee of constitutional rights, Bezanson says,
"As a general rule, the college systems have
been found to be consistent and the courts
tend to defer to the peculiar needs of the
universities and what is best suited for them."

New York Law School Reporter

Special to the Reporter
"Although we are probably the newest
member in attendance, I think we've come a
long way in our short tenure and I hope we're
able to build our school's Public Interest Coalition into something great," Jeff Slate told a
recent board meeting of the National Association of Public Interest Law.
Slate, a second year student and chair of
New York Law School's Public Interest Coalition, was accepting the nomination to a national at-large seat on NAPIL's executive
board on behalf of the school. Although NYLSPIC did not win a seat on the board, Slate is
optimistic about the future of PIC.
"Things are really coming together,"
Slate said recently in an interview. "Since
PIC's founding in 1990 we have been able to
raise thousands of dollars. With the support of
the students, the administration and the SBA,
we were able to give out three grants last year
totaling almost $6,000."
The grants, given to reimburse qualifying students who take non-paying summer
jobs in the public sector, were received by
Christine O'Connor, who worked for the
Brooklyn Bar Association Pro Bono Project,
Risa Procton, who worked for the Philadelphia Public Defenders Association, and
Darlene Milowski, who worked for pro bono
environmental lawyer Matthew Davis.
In its first full academic year as a nationally recognized public interest support group,
PIC has set three goals for itself. "We want to
expand membership, raise more money and
give out more grants," said Slate. He added
that the workshops he attended at the national
conference, held October 26 and 27 in Washington, D.C., were invaluable in both the stimulus and ideas they provided-:"! met some great people who are doing
great things," said Slate. "There is nothing
more exciting, in my opinion, than law students doing something a little selfless in an
effort to aid their communities."
In an effort to build support on campus
PIC will be sponsoring several events. ''We're
going to be raffling off another bar review gift
certificate during the exam respite periods,"
said Slate. "We're also hoping to have two
panels. One will be a follow-up to our panel
last year on the new civil rights legislation; the
other hopefully a forum with the students
who received grants last year."
NYLS-PIC will hold its next meeting on
Tuesday, November 19 atS PM. All interested
students are urged to attend. For additional
information, contact Jeff Slate through his
mailfolder or the SBA office, X125, or Helena
Prigal in the Office of Student Services, 5th
Floor A Building, X318.
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Brian Schwartz, 2L
''Pee-Wee Herman ... because
Pee-Wee and a recently
appointed Justice probably
have the same views on the
scope of the First
Amendment."

Elisa Vasquez, 3L
''Woody Allen ...because for
the first time in the history
of the Court there would be
someone on it who hal: some
insight into human nature."

Marcia Thomas, lL
"Mr. Spock .. .logic might be a
nice change."

Charles Maslin, lL
''Under Dog...because he
would represent the rights of
all underdogs."

Q.
Kenny Schuster, 3L
''Norman Mailer ...because
he's a well-reasoned and
thoughtful maniac. He
would be in good company on
the Court."

Ifyou couU appoint

one ceCe6rity to tlie
'US. Supreme Court,
wlio wou{a it 6e, ana
wliy?"

Teri Roberts, lL
''Norman Lear ...because he's
a maverick on social issues."

~
Mike Simone, 2L

Kevin Walsh, 2L
"Madonna ...because she
wouldn't be intimidated by
Long Dong Silver."

"Shirley McClaine-.because
she's a liberal who would
live forever."

DS Miloski

The Right At Night
by Thomas Smith

WOMYN'S RIGHT TO
CHOOSE - VICTORIA'S SECRET OR CARTERS ?
(SHAME, SHAME, SHAME
ON YOU FOR ASKING!)
Recently, true to our Night School
schedule, my wife and I settled into to catch
Ted Koppel' s Nightline. Topi cfor the evening
- Sen. Ted Kennedy's recent speech at
Harvard, in which he was to take responsibility for the "faults
in the conduct of my
private life." Believing faults of that
magnitude to be as
large as those in San
Andreas and the
time needed to enumerate them equal to
the play time of the
audio cassette version of War and
Peace we drifted off
to sleep as Teddy
droned on. Roused
from our slumber by
a toothy-smiled
morning show hostess, we lay amazed
at the fact that Teddy
wasn't on the screen.
Sipping morning
coffee we discussed
the brevity of his
speech and concluded Ted's confessions must be in the
form of a mini-series
and we'd catch it on

well. Will Teddy stand up just before the
verdict in the Palm Beach trial, point his finger
at Willie and his lawyers and cry, "Shame,
Shame, Shame?"
Sorry Willie, but he's your uncle and
drinking buddy and between Easter weekend
and what has followed, there is just too much
fodder for the cannon. Don't despair, just say
you're a victim. What the hell, everybody else
is these days. So off to Palm Beach ...

... Picture it, Easter Sunday breakfast at
the Kennedy Compound South with Teddy,

µol\E.'f, 'hJ'R~

t,.pi 001~ TO

6~1.!E.Vt- Wl'P''S ~

c."°
°™'~ R6oY
'/t~R-·-·
1

mester break.
Until now I was able to avoid being
lured into the "he said, she said" controversy emanating from the Easter weekend
Palm Beach party. But recent event: Sen.
Kennedy's attempt to recapture his credibility in a transparent confession using
Harvard's Kennedy School of Government
as a backdrop; his performance during the
Thomas hearings; his "Shame, Shame,
Shame," sermon on the morn of the Thomas
vote; his lame and belated attempt at chivalry to protect the honor of Anita Hill; and
the offering by the defense of the Palm Beach
alleged rape victim's undergarments into
evidence was just too much ignore.
Teddy's depth of sincerity equals that
of Joe Izuzu. I'm convinced, despite the lack
of tears, he must have conferred with the
writers of Jimmy Swaggart's "I've sinned"
speech. The recent ruling to admit the alleged victim's underwear into evidence, the
"Now It Can Be Told" testimony of three
other women William Kennedy Smith (no
relation - to me that is) allegedly attacked
and Teddy's air strike on Associate Justice
Thomas under the guise of defending
women's rights makes the "he said, she
said" contest not only a question of the
adverse parties' credibility but Teddy's as

"Gee whiz, I don't remember."
"Don't remember!?!" The Senator
from Massachusetts boomed, "I remember
all of them!"
"Their names?" Willie asks.
"No damn it, their underwear!"
"Does it really matter, I mean golly
Uncle Ted, I tried to do everything else
right. I had her near the ocean, near the pool.
There was water,
water everywhere;
but I couldn't find
a bridge anywhere ... Wait a
minute ... I remember, Victoria's Secret. Yeah that's
what they were, I
think."
"Amateur."
Ted sneers as he
looks for a back
door to slip out.

\

video during the ,;e-

or heaven forbid cotton?"

Obviously,
Teddy needs to
have long talk with
Willie, He should
resurrect
his
"Shame, Shame,
Shame", rhetoric
and give Willie and
his lawyers a semio ,stnbuteo Oy Tr,bune Media SefVICes
nar on the sensitiveissueof undergarment selection.
I suspect he alPatrick and Wi\\ie recounting the previous ready has sensitized them, and in turn they
night's escapades while viewing a re-run of a will do their best to sensitize the jury. We'll
"Bridge Too Far." Teddy chides the young- soon find out just how important understers for, at least of what he can recall, their wear brands are when it comes to answerbehavior, "I take you two out for the time of ing the latest of latest threshold questions,
your lives and one ends up with a baker's "Whether or nqt the wearing of a particular
daughter and the other ends up with a thief ... brand of underwear denies a womyn the
by the way what kind of underwear did they right to make a rape complaint?"
have on?
Selecting Willie's lawyers, possessing
Patrick jumps to their defense, "I don't lingerie expertise, must have been difficult.
know what my girl had on. All she did was Starting with descendants of Salem Witch
drink, talk, drink some more and ask if I knew trial prosecutors ... those of us who are the
Gerald o's or Maury Povich's phone number." product of ill-informed "Euro-centric Education" remember those guys - If you sank
"Oh Patty me boy, I'm your uncle, you in the water you were telling the truth, if you
can tell me ... what kind of skivvies?"
floated you were lying and therefore a witch.
But after careful thoughtTeddyurged them
"What difference does it make?!? Well to look elsewhere. Who could blame him ?
alright,ifl had totakeaguessl'd say Frederick's The last time a Massachusetts town (hint- it
of Hollywood."
starts with a "C") observed a "sink or float"
trial someone didn't come up and the other
"What about thatthiefof yours Willie?" wasn't burned at the stake - just re-elected!
"C'mon Unc," Patrick continues,
"Willie's girl probably just wanted some souvenirs to remind her of a night with the
Kennedy boys."
Teddy shoots back, "If all of them did
that we'd have to redecorate this joint twice a
year. Well Willie what were they? Silk, satin,
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Law School
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News

Student Bar Association News
Greetings from the S.B.A.! It is midsemester (believe it or not) and the Executive
Board would like to give you an update on
what has been happening and on what is
upcoming .
Attendance at S.B.A. meetings has been
fantastic, even in light of the tremendous problems that we had scheduling meetings while
working with the new master schedule. Senators have been doing a great job representing
their respective sections and divisions. I would
like to remind everyone, to feel free to speak
with your representative regarding any concerns that you may have and thatS.B.A. meetings are open to the entire student body. We
encourage your interest and participation. The
next Senate meeting is scheduled for November 18 at 5:00. The location will be posted on
the doorof the S.B.A. office (C-101) on the day
of the meeting. If you can not attend a meeting, but are interested in what transpired,
please feel free to stop by to review the minutes posted on our door. Look for the S.B.A.
minutes in upcomingissuesof the REPORTER.
So far, the Senate has allocated approximately $12,000 to the various student organizations. Thus, $7,000 remains available for the
Fall semester to handle additional requests
from student organizations. Be sure to check
the calendar in the student lounge for upcoming events! Also, the Budget Commission is
considering various proposals for making a
contribution of sorts to NYLS in the event that
we have a remainder of funds at the end of the
school year. We encourage your input. Please
submit any ideas as soon as possible, since we
need time to plan the implementation of those
ideaS<
We hope that the remainder of your
semester continues smoothly into exams. As
always, we remain sincerely yours,
Elizabeth, Kathy, Jack, Doug, Dineen,
Val and Glenn.

Remember, you read it hearfirst, when
Willie's lawyers get finished cross-examining witnesses they'll make Senators Specter
and Hatch look as tough as Captain Kangaroo and Mister Rogers. And when its all
over we may have to recommend to our
future clients, "Play is safe. Stick to Carters,
at least when you're in Florida or Massachusetts.

Save Money with Reporter Advertisers' Special Discounts for NYLS Students
Times are tough, the holidays are
almost upon us, but many REPORTER advertisers have come together to help New York
Law School students stretch those little green
George Washingtons. They support the students at NYLS by purchasing advertising in
the student newspaper and by offering a
student discount. So, do us all a favor, including yourself, and stop by the following stores
and restaurants:
•Fancy Deli on Thomas, at 58 Tho-

mas Street, under the yellow awning, offers
NYLS stuents a 10% discount.
•Raimo Pizzeria, at 137 Duane Street,
offers NYLS Students a 10% discount.
•Toe Square Diner, at 33 Leonard
Street, a long timeadvertiserin the REPORTER,
offers NYLS students a 15% discount between
6:00 and 11 :00 AM and again between 2:00 and
9:00PM.
»ToeFranklinCafe,at222WestBroadway, offers a 10% discount at lunch for NYLS

students. They also offer 1 /2 off the second
dinner entree with our ad.
•Cafe Society, 915 Broadway at 21
Street, offers free admission and 1 /2 off drink
prices to law students on Thursday nights.
•Mega Fitness,at611 Broadway,2nd
floor, offers a NYLS special discount of $175
off a year long membership.
»Tony's of Worth Street, at 83 Worth
Street, offers $1 drafts to NYLS students.
»Toe State Barbershop, at 82 Cham-

bers Street, offers its very low prices-low
enough for a weekly trim-tell them you saw
their ad in the REPORTER.
•LeRoy' s Restaurant, at the corner of
West Broadway and Avenue of the Americas,
offers 10% offlunch, between 11:00and 12:30.
»Toe Burrito Bar, 305 Church Street,
offers a complimentary Margarita with dinner--just show them the ad. Most discounts
require student 10--some require a coupon.
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Hospital Liability for
by: Randolph Frank Iannacone, Esq. 1
NYLS '90

INTRODUCTION
The law of medical malpractice is constantly
evolving in the area of hospital liability. This
may be because of changing societal needs
and continuous} y developing concepts of justice and fair dealing. While this article is in no
way an exhaustive treatment of the subject, it
attempts to clarify some of the concepts in this
area of the law.
The discussion starts by giving some reasons
for holding a hospital liable for negligent
rendering of medical care. It covers some
standards of care that courts frequently apply
to hospitals, along with the role of that the
Joint Commission on Accreditation of Hospitals plays in creating those standards.
The analysis then covers the issues involving
vicariousliabilityorrespondeatsuperior. The
inquiry then turns to material on the doctrine
of agency by estoppel and the use of this
doctrine to further erode the rule of nonliability of hospitals for the acts of independent contractors. Material on corporate negligence is also presented. Finally, hospital
liability for the improper care in selection,
maintenance and use of hospital equipment is
discussed. The discussion concludes by suggesting legislative reform as a possible solution for the problems that our health care
facilities will face in the coming century.
THE EXPANSION OF HOSPITAL LIABILITY FOR NEGLIGENCE IN THE
DELIVERY OF SERVICES

Until the 1950' s most hospitals were protected
from liability for medical malpractice by charitable or sovereign immunity. In recent years,
these immunities have been modified or abrogated permitting hospitals to be held liable
under various theories for injuries to patients
due to medical malpractice. 2 This expanded
liability was brought about by the increased
importance of hospitals in the delivery of
health care.

hospitals. 11 The content of a hospitals bylaws
in its internal organization structure are to a
large extent dictated by JCAH standards.
A review of JCAH standards dispels the notion that hospitals are merely places where
physicians and surgeons provide care and
fortifies the public's perception of the modern
hospital as a multifaceted health care facility
responsible for the quality of medical care and
treatment rendered. Under JCAH standards,
every hospital must have a governing body
which is responsible for "establishing policy,
maintaining quality patient care, and providing for institutional management and planning."12
The JCAH standards emphasize the predominant role of the medical staff in supervising
the delivery of health care in the hospital
setting. Of particular significance for malpractice cases are those JCAH standards governing quality assurance and utilization review. Thehospitalisrequired to maintain "an
ongoing quality assurance program ... to ...
systematically monitor ... the quality and
appropriateness of patient care." 13
In addition to general standards, specific JCAH
standards govern virtually every hospital service area. In each instance there are standards
relating to staffing, equipment, record keeping, and quality assurance. JCAH Standards
relate to several topics of interest in malpractice actions, including: (a) diagnostic radiology services; (b) emergency services; (c) hospital sponsored ambulatory care services; (d)
infection control; (e) medical staff; (f) nuclear
medicine services; (g)
nursing services;
(h) pathology and medical laboratory services; (i) pharmaceutical services; (j) quality
assurance; (k) utilization review; (l) radiation
oncology services; (m) respiratory care services; (n) special care units; and, (o) surgical
and anesthesia services. 14
JCAH Standards, however, are evidence of

custom, and not necessarily binding on the
courts. 15
VICARIOUS LIABILITY

Recent trends have implications for further
expansion of hospital liability. These trends
include: (a) The importance of high technology medicim?3; (b) the bureaucratization and
corporatization of health care, and the accompanying loss of professional autonomy!; (c)
the emphasis on cost containment in both the
public and private sectors5; (d) competition
among health care providers and marketing
strategies aimed directly at consumers6; (e)
diversification and vertical integrationofhealth
care delivery systems7; and, (f) heightened
consumer expectations.8
STANDARDS OF CARE: THE ROLE OF
THE JOINT COMMISSION ON
ACCREDITATION OF HOSPITALS

Many courts apply a national standard to
hospitals in malpractice actions.9 This standard is often phrased as that of the reasonably
prudent hospital operating under similar circumstances.
The Joint Commission on the Accreditation of
Hospitals("JCAH") establishes national standards to which all hospitals seeking accreditation must conform. A JCAH accredited hospital is required to use the degree of care and
skill which is expected of a reasonably competent hospital in the same or similar circumstances. Accreditation by JCAH reflects both
the base line of practice required and a resource sensitive component which takes into
account the hospital size and resources. 10 The
Accreditation Manual for Hospitals, published
annually by the JCAH, has become the prime
resource of minimum national standards for

Vicarious liability or imputed negligence refers to the legal liability of one actor for the
torts of another. 16 Liability is predicated on
some relationship between the parties, ~
master and servant. The modern justification
for this doctrine derives from concerns of
public policy, namely the desirability of a
deliberate allocation of the risk. 17 Since in the
course of doing business, the employees of an
enterprise can be expected to commit certain
tortious acts, it is considered just that the
enterprise or employer, rather than the innocent plaintiff, should bear the cost of such
losses. Also, the enterprise is better able to
absorb and distribute such cost to the public at
large through prices or liability insurance. 18
Issues which must be resolved through application of principals of vicarious liability often
arise in medical malpractice cases involving
hospital liability. In some instances, a physician on staff19 at a hospital will be found liable
for the negligent acts of a hospital employee
under his or her direction and control. The
hospital as an enterprise may be liable for the
acts of one of its employees. In each case, an
essential predicate for the defendant's liability
is a finding, under ordinary rules of negligence, that the person for whose actions the
defendant is answerable has committed a negligent act or omission. ·
Difficulties sometimes arise in applying principals of vicarious liability to medical malpractice cases. Most of these problems stem
from the manner in which the relationship
among the principal parties are defined. For

example, the physician's liability for the actions hospital employees who act under his or
her direction in the care of patients in the
hospital is dependant upon establishing the
existence of a master-servant relationship. 20
This in tum calls for application of the borrowed servant doctrine21 and consideration of
thepossibilitythattheemployeemaysimultaneously be serving two masters. 22
A hospital's vicarious liability for the acts of
its own employees is now firmly established
in most jurisdictions, despite earlier rulings
that some hospitals enjoyed charitable or governmental immunity, in that hospitals could
not control actions of their professional employees. A hospital's liability for the acts of its
attending staff physicians remains dependent
on proof of agency or control.

Courts generally impose vicarious liability on
hospitals for the malpractice of a physicianemployee under the doctrine of respondeat
superioror vicarious liability. 23 In addition, it
may be possible to establish a joint venture
between a hospital in a physiciangroup which
would subject the hospital to vicarious liability for malpractice on the part of the members
of the physician group. Under vicarious liability, liability of the hospital is based on its
relationship with the physician rather than
because of the hospital's own negligence. 24
In order to establish liability under the doctrine of respondeat superior or vicarious liability, the plaintiff must establish two elements: (a) that the physician was a servant or
agent of the hospital; and, (b) that the physician committed the tort within the scope of his
or her employment. 25
Traditionally, the hospital has not been held
vicariously liable for the tortious actions of a
pnys1c1an who 1s a independent contractor.'•
In New York, the liability of the hospital
under the doctrine of respondeat superior or
vicarious liability for the malpractice of a
physician was recognized in the landmark
case of Bing v. Thunig. 27
In Bing the plaintiff was severely burned during surgery when antiseptic, which had been
spilled by nurses, was touched off by a heated
electric cautery wielded by a surgeon. 28 Here,
the Court of Appeals held that even though
the distinction between certain types of medical/ administrative acts were "highly elusive",29 hospitals should be subject to liability
under respondeat superior on the same basis
as any other employer. 30
The traditional test for determining the existence of a master-servant relationship is the
right of control test. 31 Although most courts
have paid homage to the right of control test,
there has been a tendency to apply variations
of the traditional test in the medical context.32
In New York, a courts have held hospitals
liable for the negligence of their interns, resident physicians, and attending staff physicians.33
Other factor relied on by courts in finding a
master-servant relationship include: (a) hospital control over billing; (b) setting of fees by
the hospital; (c) provision of clerical and medical support by the hospital at no cost; (d)
provision of a facility and equipment by the
hospital at no cost; (e) exclusivity of contract
between hospital and physicians; (f) receipt of
a percentage of gross fees by the physician; (g)
lack of other employment by the physician;
(h) long term contract between the hospital
and the physician for provision of a service
which is an inherent function of the hospital;
(i)lack of patient control over physician selection; (j) hospital control over working hours
arid scheduling of vacations; (k) contractual
requirementthatphysicianscomplywithhospital rules and regulations; and, (})-standardized procedure whereby hospital contacts physician on call. 34

EMPLOYEE VERSUS THE INDEPENDENT
CONTRACTOR: THE DOCTRINE OF
AGENCY BY ESTOPPEL

In recent years the rule of non-liability of a
hospital for the acts of independent contractors has been eroded by the creation of various
exceptions such as the doctrine of agency by
estoppel or estoppel to deny agency; sometimes referred to as apparent or ostensible
agency. 35
When the patient seeks care directly from the
hospital, the courts have utilized the doctrine
ofapparent or ostensible authority to hold the
hospital liable for the malpractice of an independent contractor.36 Two factors that have
been noted by courts in support of the imposition of liability on a hospital under this
rationale are: (a) a likelihood that the patient
looks to the hospital rather than the individual
physician for care; and, (b) the holding out by
the hospital of the physician as its employee. 37

The three elements which must ordinarily be
proved in order to prevail in an action against
a hospital for the malpractice of an independentcontractor /physician based upon agency
by estoppel are: (a) a justifiable belief by the
patient that the physician is the hospital's
agent; (b) which arises from a representation
by the hospital; and, (c) caused the injury. 38
More is required than a mere subjective belief
in agency on the part of the injured party. 39
The injured party must rely upon the
defendant's representation of agency in such
a manner that it causes injury. Moreover,
"(t]he rule normally applies where the plaintiffhas submitted himself to the care or protection of an apparent :.ervant in response to an
invitation from the defendant to enter into
such relations with such servant." 40
A prior physician-patient relationship between
the treating physician and the injured party
has caused some courts to refuse to hold the
hospital liable under an ostensible agency
rationale.41 Accordingly, if a patient is admitted to the hospital for treatment by his personal physician, then there may be no liability
under agency by estoppel orostensibleagency.
On the other hand, it has been held that the fact
that the plaintiff contracted with a private
physician does not necessarily preclude liability for the act of an intern under ostensible
agency. Nor does the lack ofa pre-thera peu tic
contract with the putative ostensible agent
necessarily preclude imposition ofliability on
the hospital. 42
Agency by estoppel, not surprisingly, been
used most frequently to hold the hospital
liable for the acts of physicians with hospitalbased practices,~ radiologist, pathologist,
anesthesiologists and emergency room physicians. Several cases have recognized that
under apparent agency hospitals may be held
liable for the acts of anesthesiologists, 43 radiologists,44 and pathologists. 45
Liability on the part of the hospital under the
doctrine of apparent or ostensible agency has
been most readily found in cased involving
emergency room physicians. Mduba v.
BenedictineHospital46 istheleadingNewYork
case in which the hospital was found liable
under the doctrine of agency by estoppel.
Mduba was a wrongful death action, in which
the plaintiff alleged that the defendant hospital was negligent in failing to provide blood
for transfusion soon enough so as to prevent
the plaintiff's decedent from going into irreversible shock, the theory being that the doctor attending the emergency room failed to
take a blood sample and order blood. 47 A
contract between the defendant hospital and
the doctor provided that the doctor was to
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Michael E. Morrah
investigates urban combat over
cable piracy at ACQ in Queens
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CABLE PIRACY IN
QUEENS:
How Much Can You
Pay?
by Michael E. Morrah '94

Prof. Seymour I. Feig
offers his expert advice on the
entertainment industry
by Adrienne Zariski
page2

You are sitting at home in front of the TV,
furiously flicking through several channels during
a commercial break. Several seconds later your
screen turns black. Your cable converter box is
broken. You go to your cable distributor to have it
replaced, and when you arrive, you are told that
you are illegally using your cable company's services and that you will be served with a $110,000
fine if you do not comply with the company's
wishes.

Prof. Michael Botein
expounds upon the future of
communications law
by Gail Johnston
page2

This practice, the work of American
Cablevision of Queens located in Astoria, Queens,
is the newest method of combatting cable theft.
Fed up with the rising ingenuity and sophistication of people who wish to see Pay programs

Fredrik Cederqvist
questions the accountability of the media
during the Thomas nomination hearings
page 1

without paying for them, ACQ decided to launch
a voltage spike, or an "electronic bullet", through
the ACQ syste to short circuit illegally installed
microchips. And if you return your box to ACQ to
have it repaired or replaced, you will be served
with a fine.
However, it turns out that the microchips
or "pirate chips", were installed by ACQ servicemen who solicited viewers by offering a one-timeonly "lifetime subscription" to such premium pay
channels like HBO, SportsChannel, foreign-language programming, Playboy Channel, and Bravo
for a one time fee of $3(X), cash. Upon installation,
each subscriber was given a business card with a
beeper number if there were any problems with
the pirate chip. Unsuspecting viewers like Joan M.
of Flushing, Queens thought they were getting a
good deal when offered the pirate chips by ra

cont'd on page 7

Jayl Branner
on the economics behind the X rating
page3
Steven Onne
rails against the FCC for abandoning
the Fairness Doctrine
page3
ToddV. Lamb
on television's portrayal of current
legal issues
page4
David Taplitz
muses about obtrusive filmmaking.
page4
Rich Ballerini, our stream of
consciousness writer, assesses the media's
role in litigation
pages
Monica Ashton
covers the damages an
artist can recieve when a publisher
breaches his/her contract
page6
Scott Mackoff
discusses t.v. in politics
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MEDIA COVERAGE OF THE
THOMAS HEARINGS: SETTING A
NATIONAL AGENDA
By Fredrik Cederqvist '94
The accusations of sexual harassment levied by Professor Hill against newly confirmed
Supreme Court Justice Clarence Thomas gripped
the attention of the nation. Staying in on a weekend evening to watch television gained a new
found respectability. Aware of its power, the
media took full advantage of the situation. While
viewers watched endlessly for answers they would
not receive, the media helped to shape a national
agenda against sexual harassment.
The accusations against Thomas first
gained prominence when an "unidentified" staff
member of a Senator on the Judiciary Committee
leaked information provided by a confidential FBI
report. The result was public outrage against the
"system" that thrust an unwilling witness into the
limelight and that tarnished the name of a man
who had overcome poverty and bigotry to serve
for the highest court in the land. Few, however,
pointed fingers at the media.

Allowing unidentified people to
disperse information through the media
shields those people from taking responsibility for their words, contrary to the
right conferred to defendants in our courts.
Leaking the FBI report to the public was illegal,
after all. Some worr_y that the right of newspapers and the media to report such information
will open an avenue for interest groups to unfairly attack future nominees seeking what is
designed to be a nonpolitical post. However, by
showing anger only towards the government
who leaked the information and not the media
which reported it, the American people gave
credence to the notion of the public's right to
know such information if it is made available.
The contradictory standards to which
the public held the government and the media

Continued on Page 4

Foreword ...
The Media Law Project is a student organization dedicated to promoting an awareness
of issues in media law. In part, media law consists of art law, communications law, computer
law, regulation of the broadcast, cable and recording industries, publishing law, telecommunications law, entertainment law and intellectual property. As evidenced, Media law is quite
diverse. It concerns the rights to and transmissions of information. The economic significance
of this, as we enter into an information age, is realized by corporations that grapple for
distribution and broadcast rights. Not surprisingly, New York City and Los Angeles are the hubs
ci mum ci this activity .
In anticipation, the Communications Law Center was founded in 1977. Since then,
NYLS has provided its students with one of the most outstanding and comprehensive media
law curricula in the nation. Recognized paradigms UCLA and NYU both pale in comparison
to the NYLS program. In an effort to futher tradition and academic excellence at NYLS, the
Media Law Project presents the first in a series of supplemental newsletters. Our eventual goal
is to circulate a representative legal and topical newsletter to faculty, students, alumni, other law
schools and legal associations. We believe other organizations on campus should strive to do
the same.
Kudos goes to: members of the Media Law Project, the tireless staff of the NYLS
Reporter "the best law school newspaper in the country'', Professors Allen S. Hammond IV,
Michael Botein and Seymour Feig, the SBA and Monica Coen for their continued support, the
Sports and Entertainment Law Society, Peter Stern and the Office of Public Affairs, Steven Goot,
Eric Zohn and everyone else who made this possible.

William Meredith Ill '93
President, Media Law Project

THE ENTERTAINMENT
WORLD ACCORDING
TO FEIG
By Adrienne 2.ariski '93
Professor Seymour I. Feig is an adjunct
professor of law at New York Law School who
teaches Entertainment Law: Drafting and Negotiation and Entertainment Law I &II. Professor
Feig's comprehensive courses touch upon all
aspects of media law and emphasize the art of
negotiating and contract drafting.
1. TELL ME ABOUT YOUR BACKGROUND

IN THE ENTERTAINMENT INDUSTRY.
As a young man, I worked as a professional
musician playing the bass fiddle. After graduating college at an early age, I took a clerk position
at RKO Radio Pictures, Inc. It was at RKO that
I was encouraged toattendlawschool. I worked
full-time at RKO and attended New York Law
School at night.
I graduated from law school in 1950,
but did not take the bar exam until 1955. From
1950-55, I worked in the Sales Department at
RKO. I was urged to take the bar exam by the
legal department, because RKO, like most major
movie companies, was involved in competitive
b~dding, and they wanted a lawyer to head the
Sales ·Department.
In 1955, as a result of my admission to
the New York Bar, I was asked to become General Counsel of Buena Vista Film Distribution
Company, Inc., · which was created by Walt
Disney Prcxiuctions, Inc. Since I was familiar
with sales, and prior to that year, Disney films
had been released by RKO, I was the perfect man
for the job.
In 1958, Disney asked me to move to
California, but I declined to do so, because both
of my parents were ill and I didn't want to leave
them alone. I then spent a short time at Colum-

Professor Seymour l. F~

bia Pictures and was approached by the William
Morris Agency, Inc. At William Morris, I became a member of the business affairs department and alsoreceived sub-franchiseasanagent.
I represented all elements including writers,
directors, producers and was involved in motion picture and television packaging.
In 1967, I joined GAC/CMA (predecessor to International Creative Management,
Inc.), and later became a Vice-President at ICM
where I represented most of their packages including the "JACKIE GLEASON SHOW".
From 1970-72, I was General Counsel and Assistant Secretary of the National Association of
Theater Owners, Inc. where I gave advice and
counsel to approximately 8,500-10,000 theaters.
In early 1972, I became Business Affairs
Director of Brut Productions, Inc. (a subsidiary
of Fabrege, Inc.) and was involved with producing "A Touch of Class" and other films.
Later in 1972, I joined Gulf and Western
as Director ofBusiness Affairs and General Counsel for Paramount Records, Famous Music Corporation and Athena Cable.
In 1974, I was transferred to California
to integrate Paramount Records to ABC Network,. since Paramount had been sold to ABC.
In 1975, I opened my private practice at
598 Madison Avenue. I have since moved to 231
East 55th Street. My clients have included the
following: independent production companies
such as the Emmy Award winning Dovetail
Group/Children's Television Workshop and
Mountain View Productions, The Southern Baptist Radio and Television Commission, Exclusive International Pictures (which possesses one
of the country's largest film libraries), artists
such as Irene Cara and Gene Anthony record
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An IntervievV
vVith
Prof.
Botein
Prr(mor llidta,l Boteia

By Gail Johnston '94
Ask Prof. Michael Botein where the jobs
for lawyers will be in the next few years, and he'll
tell you that you won't like the answer.

"Students are thinking too much
about the sexy areas" of law such as broadcast and cable television law. ''In 20 years
broadcast will be a third of its current size."
"So many students want to .enter entertainment or sports or broadcast and cable law, but
the jobs there are limited, and in broadcast and
cable the number of jobs is sliding," says the 1969
graduate of Cornell University Law School.
-Botein has been a professor at New York
LawSchoolsince1977,servingfrom 1977-91 as the
directorof the NYLS Communications Media Center. He is also co-author of the West casebook
"Cases and Materials on Regulation of the Electronic Media" with D.H. Ginsburg and M.D. Director.
If the traditional areas of communications law are losing their import, then what's left?
Botein' s answer is two-pronged: telecommunications and international law, and ideally
international telecommunications.
Telecommunications includes any form
of point-to-point transmission of video, voice or
data. "It's much more than just telephones," he
said.
"With the European unification on Jan. 1,
1993 that market and the way Americans deal with
it" will be the trend of the future. "The new European Community will be a bigger market than
North America."
"That's where the business will be in the
next 10 to 20 years," he insists.
He also practices what he preaches.
Boteinrecentlyreturnedfromastintteaching at the University of Poitres, about 200 miles
south of Paris. The course ran from mid-April to
mid-July and was supposed to bean international
look at communications, intellectual property and
entertainment regulations.
"But the students didn't have the background. They knew nothing of French regulations.
The class was supposed to be in English, but they
only had textbook English. They could read perfectly well, but they couldn't understand me because they had been taught by British teachers. It
meant I had to know whatever French vocabulary
would come up in class. It was kind of nuts at
times."
In addition to the language barriers,
Botein - or more precisely the students - faced
another challenge.
''They were used to the lecture method,
not the Socratic method. Intellectually they could
deal, but emotionally they couldn't deal with being called on in class."
After overcoming that obstacle, "I gave
them a U.S. final exam, a fact pattern." In France a
final exam would be more of a developmental
history of a doctrine, but Botein said he wanted
them to understand where American lawyers were
coming from, what they had been through. ''There
was literally hand holding." But in the end they
asked him back, and he intends to return at the end
of next year.
In the meantime it's off to the University
of Melbourne in Australia in January for two
months. Atthe end of April, it's off once again this
time to Hebrew University in Jerusalem for another two months.
Although he says his planned globe-trotting is just the result of good luck, it ties in perfectly
with his emphasis on the future growth oflaw and
international telecommunications.
''The way to get ahead is to figure out
what's on the cutting edge and stay on it."

NC17 - EFFECTIVE CHANGE OR
ANOTHER WAY TO SPELL
By Jeryl S. Brunner '92

pressure." The court suggested that the MPAA

In the past two years, the Motion Picture
Association of America (MPAA) has undergone
fierce scrutiny. Founded in 1968, the association
currently dominates the film rating market. Although the rating system is voluntary, an unrated
movie has little chance for wide release throughout the United States.
To obtain a rating, films are voluntarily
submittedandreviewedbyanadministrativebody
within the MPAA. A rating is assigned by a
majority vote. The party requesting the rating can
change the assignment by editing the film. When
Pedro Almodovar's "Tie Me Up! Tie Me Down"
received an X, reluctantly, the film's distributor
opted to release the film without a rating rather
than cut two sexually explicit scenes. However,
the MPAA' s decision prompted Miramax to bring
an action against the MPAA to obtain a court
imposed modification of the X rating. See Miramax
Film Corp. v. Motion Picture Association of America,
Inc., 560 N.Y.S.2d 730 (1990).
A 1th o ugh
Miramax was denied relief, the court criticized the
rating system because "the rating system cen-

revise its arbitrary rating guidelines.
14 months after Miramax was decided,
the MPAA replaced the X-rating with NC-17 (no
children admitted under age 17). One of the chief
reasons why the x-rating was dropped was to
avoid the porn stigma that was associated with X.
From its genesis, the MPAA never intended the X to be equated with sex films. In fact, X
was traditionally supposed to imply that the material was unsuitable for children. The X-rating was
first given to mainstream films such as "A Clockwork Orange" and "MidnightCowboy." However,
the association never registered the Xas a trademark
and as a result, it was used by pornographers who
affixed the symbol to their films.
Does the NC-17 take the pornographic
stigma out of the" adults only" rating or is it simply
another name for X? Earlier this year Blockbuster
Video, the largest video-store chain in the United
States, pulled all NC-17 rated films from their
shelves.
One of the cornerstones upon which the
NC-17 rating is based is the assumption that the
makers will be happy to continue using the X, and

X

?•

will not submit their films to the ratings board.
The MPAA believes that serious film makers
will pay to have their movies rated NC-17, while
porn merchants will happily remain with the
old fashioned X. However, soon after theNC-17
was announced, Parliament Films submitted a
toned-down version of the 1978 hardcore sex
film "Disco Dolls in Hot Skin in 3-D" to the
MPAA and received an NC-17 MPAA and received an NC-17.
Similar to the X-rating, NC-17 can economically damage.a film. Last month, the producers of the Ken Russell film "Whore" appealed
the picture's NC-rating. The association found
that the movie's sensuality, language and violence warranted the controversial rating. The
rating was opposed because it will undoubtedly
harm the film's release. Most newspapers are
reluctant to run display advertising for the picture.
It is clear that the MPAA has failed to
distinguish adult films from x-rated pornography and the NC-17 is merely an X with a
sanitized title.

sors serious films by the force of economic

THE NEED TO REIMPOSE PUBLIC INTEREST
AND LOCAL PROGRAMMING STANDARDS
ON BROADCASTERS
By Steven Hsiang Orme '93
The Fairness Doctrine, which existed
- from 1929-1987, was the basis for the requirement that television broadcasters provide a minimum of five percent (5%) of programming to
public interest and local programming. When
the public interest and local programming requirement was repealed, annual programming
reports and filing requirements were also abolished. Broadcasters now hold licenses, worth
billions of dollars in advertising revenue, free
of charge and without any obligations to benefit the populations they are supposed to serve.
One of the communities seriously affected by this failure to serve is the Asian American community. The growth and development
of this community have created enormous pressures and such pressures are resulting in individual,familyandcommunitydysfunction. The
need of minority groups and in particular the
Asian American community to have access to
the broadcast medium to circulate ideas and to
provide a forum for constructing solutions to
the problems is extremely urgent.
The commercial television stations in
the New York metropolitan area (WCBS Channel 2, WNBC Channel 4, WNYW Channel 5,
WABC Channel 7, WWOR Channel 9, WPIX
Channel 11, and WNET Channel 13) fail to serve
the public interest and local programming needs
of the Asian American community. The station
managers are aware that the Asian American
community is woefully under served by their
programming, but don't care. Asian Americans
are not seen as a significant or necessary market
share and, therefore, cannot get the attention of
the television stations' managers.
Even UHF stations, which are gener-

ally regarded in New York as secondary television stations and for the most part have no
audience in the New York area, fail to serve the
Asian American community's public interest
and local programming needs. However, there
are two "UHF" stations that by chance and
political affiliation have developed a measurable Asian audience. This is due in large part
because these two stations are carried on cable
television systems that have a substantial number of Asian subscribers. WNYE Channel 25,
which is owned and operated by the New York
City Board Of Education, and WNYC Channel
31, which is owned and operated by New York
City, carry substantial amounts of Asian '1anguage" programming(programming in Korean,
Chinese, Japanese, Hindi, etc.).
It must be pointed out that the programming is entertainment in format and that
the programming provided is entirely produced
abroad and the airtime leased and is paid for by
the "foreign language" producers or distributors. Despite the fact that the programming is
enjoyed and viewed by a portion of the New
York Asian community, the greater impetus for
the stations is the revenue stream that pays for
the stations' American programming. There is
no commitment on the part of these stations to
serve the Asian American community's need to
address important social and controversial issues.
Ifit is universally known that one of the
significant populations in the tri-state area are
Asians Americans, comprising about ten percent (10%) of the entire population, why is there
no obligation on the part of television broadcasters to serve the Asian American community in
the tri-state area? Why do we not have locally

produced television news and public affairs
programs which address Asian American issues and articulate Asian American views?
The Communications Act of 1934
mandated that broadcasters serve the
comm unity's public interest, convenience and
necessity in the operation of the broadcast
station and in its choice of programming. Cognitive of the power and influence of the medium, Congress created the Federal Communication Commission to regulate broadcasters
and enforce its mandate. Each broadcaster, by
the grant of its license, is expected to serve a
geographic area and the population in that
area. Yet, the Asian American community's
needs are deliberately ignored and attempts to
getthe stations to respond to the community's
needs are blocked or stonewalled by the
station's management. The reasons for this are
painfully obvious. Asian Americans have not
cultivated a political presence and they have
not made themselves known as a market force.
Perpetuating the problem, the Federal Communications Commission has failed
to enforce the need for public interest and local
programming. The Commission fails its congressional mandate, because it fails to serve
and protect the interest of the population.
Instead it is consumed by its obligation to
serve the interests of the Reagan/Bushadministra tion and to broker the power among the
voracious broadcast lobbyists.
It is time that the FCC stop _using its
authority toadvancea hidden political agenda.
It is time for the FCC to reimpos public
interest and local programming standards on
broadcasters and force the broadcasters to
respond to the needs of the communities they
are supposed to serve.
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LEGAL ENTERTAINMENT IN
TELEVISION:
programming guidelines and social mores
By Todd V. Lamb '94
The role of television in our society has
changed drastically over the last thirty years. Once
a medium purely for entertainment, television has
developed into a hard hitting advocate for social,
political, and legal change. Nowhere is this more
prevalent than in legal entertainment programming.
Thirtyyearsago,legalentertainmentcame
in the form of shows like Perry Mason. From
episode to episode the story lines were similar: Mr.
Mason's client was wrongfully accused of a crime.
Afteralengthyinvestigation(settingupanAgatha
Christie like who-done-it mystery) the case would
go to trial. At the trial them ystery would continue
to evolve through the testimony of the witnesses.
Eventually the guilty party would emerge and Mr.
Mason's client would be vindicated. The program
provided high quality entertainment, however it
did not address any of the significant legal issues of
the time.

Today, legal entertainment is presenting contemporary legal issues taken right
out of our nation's courts. Often the writers of
these shows take on a particular point of view and
the program becomes a forum for discussion on
the topic.
Recent episodes of Law and Order have
taken on controversialconstitutionalissues. In one
_ episode a murder occurred on the streets of New
York City. The investigation led the police to a
homeless person living in Central Park. The police
searched the homeless person's property and found
the murder weapon. They did not have a search
warrant. Not so coincidentally, several days after
the show aired the United States Supreme Court
affirmed a Connecticut Supreme Court decision
holding that police must get a search warrant to
search the personal property of a homeless person
even if that person lives on public property.
In a different episode, parents of a sick
child refused medical treatment for the child because ofreligiousconvictions. The child died. The
People brought manslaughter charges against the
parents. The jury found the parents guilty. During
the trial it became clear that if convicted, the judge
would not let the parents see any jail time. In the

epilogue the prosecutor was asked why he pushed
for a conviction when he knew the parents would
not go to jail. He said that with this case on the
books, parents with strong religious convictions
might think twice before refusing medical treatment for their children.
L.A. Law has also put a lot of effort into
addressing contemporary legal issues. On an
episode about a year ago a white police officer
killed an Afro-American teenager while responding to a call. After an investigation, the police
found that the officer had done nothing wrong.
However, a community activist got involved as
counsel for the deceased's family. Through the
media he managed to have the case brought to
trial. At the end of the trial the officer was acquitted. Though there were few similarities between
the facts, the community activist on L.A. Law had
many characteristics like those of Rev. Al Sharpton.
The program suggested that crimes in poor and
minority neighborhoods are not always investigated and prosecuted with the same effort as
crimes in other areas. However, the program went
on to suggest that people like the Rev. Al Sharpton
can help bridge the gap between police service in
the various neighborhoods.

Political and legalissues are being broughtinto the home on television. Programs
like L.A. Law and Law and Order are heightening
public awareness of what is going on in our nations' courtrooms and how our courts make law.
Whether you agree with the issues presented is not
the point. Neither is whether you agree with tile
way lawyers are portrayed on television. Television can be a tool to make people think rather than
something they get lost in. Today, these programs
are trying to make people think.

MEDIA COVERAGE OF THE THOMAS HEARINGS: SETTING A NATIONAL AGENDA .

Scores of interviews by women who had
been sexually harassed by men in the workplace
were shown in special news reports. Discussion of
how prevalent the problem is were trumpeted
over the air waves and brought about a new stream
of consciousness. A topic which had been smothered by concern for international turbulence and a
depressed economy was thrust into the forefront
and became a political hot potato. After supporting Thomas throughout the hearings, President
Bush agreed toa modified Civil Rights Bill that will
make it easier for victims of sexual harassment to
obtain relief. Increased public awareness of sexual
harassment at large and an upcoming Presidential
campaign in which Bush will rely on the media
might _very well have been on his mind as he
agreed to the bill on the heels of the Thomas
confirmation.

CUniversal Tele'<llliOn

Anaveragegroupofpeoplewho
watched an episode of Perry Mason would agree
with the legal outcome of the program. The same
would not be true for a group of people watching
L.A. Law or Law and Order. Thatis one of the biggest
changes in television in the last thirty years, and a
good one.

CONT'D FROM THE COVER PAGE-

can be explained in part by the fact that the media
is often seen as an invisible and impartial tool of
public officials. However, while the Senate Judiciary Committee debated on the innocence of one
man, the media became a forum for the issue of
sexual harassment in the workplace across
America.

'

Will the media curb themselves after putting two sets of family and friends through a public
hell to no avail? Should actions be taken by the
government to curb the media's use of information
from those who will not take responsibility for
them? It is a fundamental purpose of the media to
act as a watchdog over public officials, including
nominees to the Supreme Court. 1 To insure that
this purpose is adequately accomplished Ameri-

cans may well have to accept that the use of
information provided by unidentified people
is a necessary evil. Unfortunately, the consequences will be a necessary evil as well. The media
is a powerful entity. As illustrated by the Thomas
fiasco, the media can control both what the public
knows, and thus whatit thinks about. 2 If the media
can do as much as introduce the ills of our society,
it will provide a catalyst for others to cure them.
Neither the guilt nor innocence of our newest
Supreme Court Justice may ever be unequivocally
proven, but the issue of sexual harassment in the
workplace may never again be ignored.
Robert M. Entman, Democracy Without Citizens,
(New York: Oxford, 1989), p.3.
2
Ibid., p.77
1
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Obtrusive
Filming
By David Taplitz '94
One of the great things about living in
New York is that you can see one of your favorite
movie stars being filmed on the same street that
you walk home on each day. In fact, you may be
forced to walk quite a bit out of your way to get
around your favorite movie star. On many summer days in SoHo, you can't walk two blocks
without seeing a film crew blocking the street and
taking up all of the parking spaces. Luckily for
most people, the thrill of seeing a major motion
picture being filmed makes up for the hassles. This
is not true for many of the building owners who get
talked into letting the film company use their
property. For a few hundred dollars, and promises of dates with the stars and having your kids
put in the movie, the film company gets the building owner to sign an agreement in which the film
company can make a complete mess of the property for as long as is specified in the agreement. Of
course you don't get the date with the star, or your
kids in the film. What you do get is your building
in a movie, depicted in any way the film maker
wants, even if it is defamatory towards you, untrue; or censurable in nature. It would be wise for
building owners to read the agreement carefully
before having their property immortalized on film.

DUE PROCESS AND THE MEDIA
By Rich Ballerini '94
The ground work for our legal system
suggests many terms that are used in an
attempttocompensateadamaged party fairly
while not being too generous. Some of these
terms include: reasonable, foreseeable, fairness, public policy, economic efficiency, etc.
Refined as it is, there are areas of our legal
system which most of us do not agree with.
Somedisagreementsarewidelysupportedby
members and non-members of the legal community alike. When conflict arises, there is
always the possibility that the courts will
correct a ruling that has fallen out of favor or
is behind the times.
The courts can correct themselves,
but what of an outside influence such as the
media? What of the influence of the media on
the United State's legal system? What power
does it have over our legal system? How are
participants within the system influenced?
What of potential participants? Is the influence a more positive one? Or could it be a
more negative influence? These are just a few
questions to think about. I am sure there are
many more.
Icannot say that I have been a party to
a legal proceeding. Yet, I suppose that being
an adversary in a court case is a very personal
matter. Woulditbefairtosaythatif a party's

case is reported through the media that the
party many think twice about bringing the
case to court? I think so. A party may avoid

adjudicating a claim that may result in
their very personal "matters" being exposed to a large audience. The resulting
issue is a distressing one. Many valid claims
would be kept out of court due to this type of
fear.
Similarly, this type of fear can affect
the party who is the object of a claim. A
company who is on the receiving end of a
claim may be intimidated by the bad press
that a publicized court action may bring. Yet,
here the claim may or may not be a valid one.
Besides the expense of the trial, the bad press
coming out of the trial proceeding may cause
a financially substantial amount of harm.

Years of public relations and advertising
can be diminished if not destroyed because it does not matter whether the
claim was valid or not. So, an innocent
party may have to settle a claim that
lacked any basis whatsoever.

put some kind of pressure on the proceeding.
The most publicized trials seem to allow for a
"campaigning" for an appropriate sentence.
When Michael Milken was convicted, we saw
a deluge of letters to the presiding judge
trying to persuade her on the severity of his
sentence. Some said Milken would rot in jail
and a great mind would go to waste. Others
stated that he was a criminal of the worst kind
who swindled innocent people all in the name
of greed. I do not know if the judge was
swayed by the pleas from either side. Still, I do
know that the exposure through the media
caused that atmosphere. Is such exposure
dangerous? Sometimes I think it is.
Perhaps I have leftoutthegood points
of the media's effect on our legal system. That
is another story though. I do not have a clean
concise conclusion on the few points I have
brought up. It is a little ironic how our highly
evolved legal system is subject to the possibility of manipulation through the media. It
seems that the legal system is just another
casualty of the media stream.

Finally, what effect does the media
have on sentencing procedure? How does
media affect the final ruling in a case? I am
sure many would say that it is a small one. Yet,
the media exposure that a trial receives must
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DAMAGES AND THE ARTS
By Monica Ashton '92
Vice President/Eve
Media Law Project
In Contracts I, having been subjected to the wonderful world of "damages", I was immensely disappointed to
discover that an author at one time could
only collect nominal damages when his
manuscript was rejected by a publisher,
according to Freund v. Washington Square
Press,Inc.,34N.Y.2d379(1974). lnthatcase,
the court held that it was too speculative to
determine what damages were suffered by
the author, since "a stable foundation for a
reasonable estimate of royalties" had not
been shown. Ibid, at 383. Being a composer
myself, I remember being upset by this, and
I vowed to look into it at a later date.
So, this semester, I decided to take
Publishing Law (I highly recommend the
course) whereupon I was happy to find that
over the years, the Freund case has been
overturned. Today, an author in the same
position may recover reliance damages, and
in some cases, expectancy damages can be
awarded to artists and authors who show a
reasonable estimate of their losses. 1

The landmark case which changed
the standard came in 1982 with Harcourt
BraceJovaruroich,Inc. v. Goldwater,532 F.Supp.
619 (S.DN.Y. 1982) where the court held
that a publisher had a duty to edit a manuscript and the publisher had to act in good
faith. Since Senator Goldwater had written
an outline for the book, which the publisher
had initially accepted, and he had consistently asked for editorial assistance and
received no response, the court determined

that HBJ had not acted in good faith. The
outline, incidently, helped to establish a
more objective standard for a publisher's
acceptance of a manuscript, and Senator
Goldwater was able to keep his advance.
In 1984, in Dell Publishing Co. v.
Whedon,577F.Supp.1459(S.D.N.Y.1984),a
court awarded reliance damages to an author who had written a 12-page outline and
more than one half of a manuscript which
had been approved by the publisher, but
was told the manuscript was unsatisfactory
upon completion. The court there held that
a publisher owes the author a good faith
opportunity to revise the manuscript and
he must give the author a detailed explanation of the problems before rejecting it. The
author in this case not only was able to keep
her advance money, but she was also not
obligated to give the publisher first proceeds from the subsequent sale of the book,
since the contract was terminated.
Moving away from publishing contracts, the courts are beginning to use a
more objective test in determining what
damages should be awarded to artists in
other similar situations. For instance, in
1977, a court awarded damages to a group
of priests who wrote a hit song and were
denied profits due to lack of promotion on
the part of a new company which had taken
over their original publisher. Contemporary
Mission, Inc., v. Famous Music Corporation,
557 F.2d 918 (1977). In determining the
amount of damages to be assessed, the court
quoted Williston on Contracts, stating that
"if the plaintiff has given valuable consideration for the promise of performance which

Cafe Society
INVITES

ALL

would have given him a chance to make a
profit, the defendant should not be allowed to
deprive him of that performance without compensation unless the difficulty of determining
its value is extreme." 2 The Court then determined a "reasonable estimate ofroyalties" 3 by
computing percentages of the likelihood of
the song reaching the top of the charts based
on similar songs reaching the same status on
the charts in the same year. The court found
the analysis was sufficientto award damages.
Of course, some other courts
have turned the other way, limiting Contemporary Mission\ but at least today, authors and
artists are able to recover damages if they can
show a reasonable basis for determining those
damages.

see, Contemporary Mission, Inc. v. Famous
Music Corp~ 557 F.2d 918 (1977).
2
Contemporary Mission, Inc. v. Famous Music
Corporation, 557 F.2d at 926 (1977).
3
Ibid, at 926 (1977) quoting Freund v Washington Sq. Press, Inc. 34 N.Y.2d 379 (1974).
4
see, Zilgv. Prentice Hall, 717 F.2d 671 (2d Cir.
1983) (publisher must make "minimum" efforts to satisfy obligation to publish in good
faith).
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Pirate Cable, Cont'd from page 1
supposedly reputable agent, but found otherwise
when informed of the $110,000 fine.
Out of 90,000 subscribers within their
viewership, ACQ ferreted out 317 potential pirates
with the bullet technique. ACQ filed suit against all
317 in Queens County on April 25. Some viewers
readily chose to settle, but it is not clear whether all
of these people accused actually stole these special
services. It is important to note that some people
like Paula M., also from Flushing deny the existence of owning a pirate chip and cannot prove
their case because ACQ possesses the evidence to
clear her. Yet she, like many, settled for fear of
further litigation from superior representation.

At hand are the issues of whether cable has
grown to such a size and importance that it can
exert its influence like a government licensed
monopoly, and if there is a policy conflict between a service that is both private and public
and if the severity of such drastic measures
taken to make pirates pay is legal. ACQ, in this
case, has the means to monitor, target, and
control the legal framework of its case. ACQ
owns the boxes, so they own the evidence of the
pirate chip which was installed by their own
employees. ACQ is aware that most people
cannot afford to fight a company with deep
pockets, so settlement is the only option for
most, regardless of guilt or innocence. And it can
be had for a mere $500. Seeing that this would be
the way out for most people, ACQ then instated
an amnesty program for all potential violators in
May of this year.
At present, more than 40% of claims have been
settled through the amnesty program. The others claim innocence.
Make no mistake, cable is big business

Feig Cont'd
companies such as Grudge Records, Vanguard
Records and Sound of New York Record Co.,
writers such as David Karp and Barbara Taylor
Bradford, and bands such as Newcleus and
Crown Heights Affair. Approximately 20% of
my practice is regular commercial work including estates.
·
2. WHAT WAS ONE OF YOUR MOST SATISFYING EXPERIENCES AS AN ENTERTAINMENT LAWYER? ANDWHATWASONEOF
YOUR MOST DISMAL?
One of my greatest experiences was
when I introduced an English (BBC) television
program entitled "It's a Square World" to the
"GARY MOORE SHOW". This program was
the forerunner of ''MONTY PYTHON", and
was developed by Michael Bentine whose partners were David Frost and Peter Sellers.
One of my darkest moments occurred
at ICM when I was asked to endorse performers'
checks by top executives who wished to use the
proceeds for their own purposes. Such an activity obviously violates the Canons of Legal Ethics. I refused to comply, and shortly thereafter,
I was asked to resign.

now. By the end of this year, over two-thirds of
the homes in the United States will have cable
television running into their homes. This endless stream of pictures where HBO, Showtime,
Sports Channel and the emerging Pay-Per-View
compete means profit and problems to the companies who provide these services. For the cable
industry, illegal reception of signals has been a
problem since its inception. A recent figure by
the National Cable Television Association cites
lossesof$300 million per year as a result of cable
piracy. One figure from Multichannel News
claims that as large a portion of people who
watch pay channels like HBO, Showtime, and
SportsChannel don't pay. So the cable companies have taken matters into their own hands.

The electronic bullet represents
the frustration of cable distributors across
the nation, looking for a way to stop cable
pirates. However, the problems raised by this
method of catching pirates is not the intent of the
distributor, who rightfully wishes tochargecustomers for their services, but the method they
use to catch pirates in the act.
Barry Rosenblum, President of ACQ,
sees it like this "It is our view the signal never
leaves our property. It originates in a building
we own, is carried on lines we own, and g~s
into a box we own." In other words, if you want
TV like HBO or SportsChannel you can only go
to one place to get it, and if you do, you are
subject to the rules of the cable distributor. You

3. WHAT ADVICE CAN YOU GIVE LAW
STUDENTS INTERESTED IN BREAKING INTO
THE INDUSTRY?
I would tell them to keep an open
mind. New York and California are not the ends
of the entertainment world. I've had students
who have gone on to work in entertainment
divisions in New Jersey, Florida, New Mexico,
Colorado, Illinois and Texas. States other than
New York and California have a real need for
attorneys that are knowledgeableaboutintellectual property and contracts unique to the entertainment industry such as management agreements, agency contracts, union contracts, collaboration agreements, option agreements, etc.
Also, I would suggest that graduating students
look in Standard and Poors to get names of
companies involved with intellectual property.
There are many fascinating avenues to explore
besides the law firm route such as book publishing companies, ad agencies, independent production companies, networks and talent agencies.
4. HOW CAN ONE USE A LAW DEGREE TO
PURSUE NON-LAWYERING CAREERS IN
THE ENTERTAINMENT INDUSTRY?
Law school trains you to think in a
Socratic manner. This skill provides an excellent
background for business, and can also be applicable to agenting, managing and producing.

may not use your own converter, you may not
use your own cable-ready television or your
remote control. This is problematic for two reasons. First, it ignores normal viewers who have
had service disrupted without having a pirate
chip installed and second, it has the potential to
target closed-captioned viewers, whose special
chip might be burned out.
The distributor controls every facet of
the viewing process and in doing so, makes the
consumerobliged to cable companies toa higher
degree than government regulated services like
telephone services. With phones, once the line
enters your home, you can add connections in
any room, use your choice of phone, and choose
from a number of long distance distribution
services in corn petition with one another. Cable
does not afford such an option, and this is
because of a lack of regulation in the cable
industry.
Barry Rosenblum feels that II ACQ has
sent out a message loud and clear" for pirates to
stop illegal reception of signals, but according to
a 1985 study of cable pirates' habits in the journal
Criminolos;y, distributors needn't speak so loud
to lower their rates of theft. Gary Green, of the
University of Evansville claims that cable theft
canbecurtailleddrasticallybymakingtheviewer
who steals pay services from the distributor
awareoftheillegalnatureofcablepiracythrough
public notice advertisements transmitted
through the cable service. The people who steal
cable signals are not criminal types. As we have
seen, they might not even be aware that their
actions are illegal. This way ample notice to
pirates is given informing them of the risk and
consequences of their actions, and it works. In a
cross-country survey, the notice technique has
cut down on illegal behavior once viewers understand what they are doing is illegal and is
taken very seriously by the cable disributors.
What is needed is a balance between
the pirates who are constantly pushing for new
techniques to provide pirate services and those
using heavyhanded methods of safeguarding
against pirates and consumers who are caught
in the middle. Joan McCoy ended up settling for
$1500, the pirate chip servicemen have been
fired, and ACQ can still fire other bullets at will.
Manhattan Cable and other distibutors across
the nation are now contemplating "the bullet"
for their own systems. So, if you see your cable
screen go black, you'll know why.
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5. WHAT DO YOU SEE AS THE FUTURE
"HOT" AREAS IN MEDIA LAW?
Magnetic media, fiber optics and other
advanced technology. I believe that the rapid
advent of new technology will create a real need
for lawyers versed in media law.

-- - -

RECEPTION FOLLOWING CONFERENCE

How has television affected America? Some will say it
has brought us closer together, instantly allowing people
from different parts of the country to see and hear the
events at the same time. Some say that it has added to our
culture, allowing us to experience many of these same
things, while others say it has turned us into a bunch of
couch potatoes, that lack initiative and creativity. At its
best television is a great communicator, bringing historic
events into your home as they happen, with a personal and
timely touch that no other medium can equal. At its worst
it is mere fluff.
One of the biggest effects on America that television has
had is in the way we select our leaders. Debatably, John F.
Kennedy became president because of how he looked on
television; and Lyndon Johnson remained president in
large part through the negative portrayal of his opponent
in a television ad. Moreover, Johnson lost the presidency
as America viewed its first T.V. war. In the same vein,
Ronald Reagan was known as the television president and
probably won election because he was a recognized name
(a T.V. and movie star) rather than a great leader.
So television, while allowing more ideas to be
communicated to more people in a shorter period of time,
also edits the quality of ideas and limits the number of
people who can express their ideas. Only so many people
get on the air. Even if I developed the best platform to
solve America's problems, I still couldn't realistically
expect to be elected to office without the money to express
those policies on television.
Television has created politicians who must get their
ideas across in a 30 second commercial, and to add to the
drama, the candidates are usually more interested in
attacking their opponents than in expressing their own
views for solving the nation's problems.
Because in order to run for office today, you need
money, then looks and last of all a good platform. It may
be this skewed sense of priorities in the selection process of
our leaders that has put America in such questionable
times. Television has created the fluff without substance
politican, which ultimately affects the country in a
negative way. Could Franklin Roosevelt be elected once,
much less four times, if he had to campaign on television?
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Medical
supervise and operate the emergency room
"onacontractbasis,andnotasanemployee".411
The judgment of the trial court, which dismissed the complaint on the ground that the
doctor was an independent contractor, was
reversed by the Appellate Division, Third
Department. 49
The Appellate Division stated that the test for
finding the hospital negligent is one of control
in respect to the manner in which the doctor
operated the emergency room. Because the
doctor was controlled by the hospital as to the
means and manner of rendering emergency
care, the court found that the doctor was not
an independent contractor but rather an employee of the hospital. 50 The court found
further factors that mandated this conclusion
as a matter oflaw. The doctor was guaranteed
an annual salary, clerical help provided by the
hospital did the billing, and the doctor's fees
were based on rates set forth in the contract. 51
The Mduba court found that even if the doctor
were an independent contractor, the hospital
would be responsible for his negligence. The
hospital had held itself out to the public as an
institution furnishing doctors, staff and facilities for emergency treatment, was under a
duty to perform those services, and was therefore found liable for the negligent performance of those services by the doctors and
staff it hired and furnished. 52 Accordingly,
the Mduba court held that a person who avails
him or herself of hospital facilities has a right
to expect satisfactory treatment from any personnel furnished by the hospital. 53
CORPORATE NEGLIGENCE

Another relatively recent development in
the law of medical malpractice is the
doctrine of corrorate n~li~ence.
Established in the case of DarJin1 v.

<llarleston Community Memorial
Hospital," this doctrine recognizes that a
hospital owes a duty of care to the patient
thus, a hospital may be liable for its own
negligence when it fails properly to screen
applicants for staff privileges or allows an
incompetent physician to remain on staff
despite knowledge or reason to know of
the physician's inrompetence. 55
In Darling, the court upheld a jury verdict
against a hospital for injuries resulting from
the care provided by a non-employee physician on its medical staff. 56 The plaintiff had
received treatmentatthehospital'semergency
room from the physician on call for a broken
leg. As a result of constricted circulation
caused by swelling against the cast constructed
by the physician with the assistance of members of the hospital staff, the plaintiff's leg had
to beamputated.57 Thehospitalargued that its
only duty, as established by medical custom,
was to use reasonable care in selecting its
medical staff. 58
In rejecting this argument and holding the
hospital liable, the Darling court noted it was
"both desirable and feasible that a hospital
assume certain responsibilities for the care of
the patient." 59 The findings of negligence on
the two issues submitted to the jury were, in
the Darling court's estimation, sufficient to
support the jury verdict against the hospital.
The first basis for liability was the hospital's
failure to provide sufficient nurses to monitor
the plaintiff's condition and alert hospital authorities to the gangrenous condition of the
plaintiffs leg. The second basis was the
hospital's failure to review the physician's
workorrequireaconsultationoftheplaintiffs
case.'°
Acceptance of this theory reflects the modem
perception that a hospital does more than
merely supply facilities for the use of private
physicians in the treatment of their patients.

■

Malpract ice

In quoting the New York Court of Appeals,
the Darling court recognized:
The conception that the hospital does not undertake to
treat the patient, does not
undertake to act through its
doctors and nurses, but undertakes instead simply to
procure them to act upon
their own responsibility no
longer reflects the fact.
Present-day hospitals, as
their manner of operation
plain! y demonstrates, do far
more than furnish facilities
for treatment. They regularly employ on a salary
basis a large staff of physicians, nurses and interns, as
well as administrative and
manual workers, and they
charge patients for medical
care and treatment, collecting for such services, if necessary, by legal action. Certainly, the person who avails
himself of 'hospital facilities' expects that the hospital willattempttocurehim,
not that its nurses and other
employees will act on their
own responsibility.'1
Although the Darling court could have used
the doctrine of apparent or ostensible agency
to hold the hospital liable, it instead held that
the hospital had an independent duty, owed
directly to the patient, to prudently select,
review, and monitor its medical staff. 62 Since
Darling was decided in 1965, New York has
embraced the doctrine of corporate negli!z,ence.6.
HOSPITAL LIABILITY' FOR INCOMPETENT PRIVATE ATTENDING PHYSICIANS

An example of the previously discussed doctrine of corporate negligence involves decisions recognizing that a hospital has a duty to
exercise reasonable care in selecting its medical staff and granting its privileges. 64

The New York Appellate, Division Fourth
Department has stated:
While a hospital is not responsible for the actual
treatment of a patient by a
private physician with staff
privileges, the failur~ of a
hospital to developed and
adhere to a reasonable procedure for a reviewing a
physician's qualification
creates a foreseeable risk of
harm, thus establishing an
independent duty to such
patients.6.5
The nature and extent of this duty discussed
by the Fourth Department was summarized
by the Wisconsin Supreme Court in Johnson
v. Misericordia Community Hospital: 66
In summary, we hold that a
hospital owes a duty to its
patients to exercise reasonable care in the selection of
its medical staff and in granting specialized privileges.
Thefinalappointingauthority resides in the hospital's
governing body, although
it must rely on the medical
staff and in particular the
Credentials Committee (or
Committee of the Whole) to
investigate and evaluate an
applicant's qualifications
for the requested privileges.

However, the delegation of
the responsibility to investigate and evaluate the professional competency of
applicants for clinical privileges does not relieve the
governing body of its duty
to appoint only qualified
physicians and surgeons to
its medical staff and periodically monitor and reviewtheircompetency. The
Credentials Committee (or
Committee of the Whole)
must investigate the qualifications of applicants. The
fact is that this case demonstrates that a hospital
should, at a minimal, require completion of the application and verify the accuracy of the applicant's
statements, especially in regard to his medical education, training and experience. Additionally, it
should:
(1)
Solicit information for the
applicant's peers, including those not referenced in his applications, who are knowledgeable about his education, training, experience, health, competency, and ethical character;

(2)
Determine if the applicant
is currently licensed to practice in this state,
and if his licensure or registration has been or
is currently being challenged; and
(3)
Inquire whether the applicant has been involved in adverse malpractice
action and whether he has experienced a loss
ot mechcal organization, membership or medical privileges or membership at any other
hospital.
The investigation committeem ustalso investigate the
information gained through
its inquiries and make areasonable judgement as to the
approval or denial of each
application for staff privileges. The hospital will be
charged with gaining and
evaluating the knowledge
that would have been acquired had it exercised ordinary care in investigating
its medical staff applicants
and the hospital's failure to
exercise that degree of care,
skill and judgment that is
exercised by the average
hospital in approving an
applicant'srequestforprivileges is negligence. This is
not to say that hospitals are
underlying insurers and
underlying of the competency of their medical staff,
for a hospital will not be
negligent if it exercises the
noted standard of care in
selecting its staff. (Footnotes
omitted). 67
Hospitals may also be held liable for failing to
exercise reasonable care in supervising and
reviewing a staff position, or in failing to
require consultations."
Traditionally, a hospital was thought of as
being merely the physical structure and furnishings in which physicians practice their
art. The physician was held solely responsible
for the quality of medical services as opposed
to the limited role of the hospital, which was
responsible for basic bed and board. 69
In recent years, however, the duty of care

owed to the patient by the hospital has expanded. The emerging trend is to hold the
hospital responsible where the hospital has
failed to monitor and review medical services
being provided within its wall. '°
Today, corporate negligence has been used to
hold hospitals lia'ble for the malpractice of
physicians in the emergency room setting.71
In this regard, JCAH standards may be used
for imposing liability based on corporate negligence. JCAH standards provide that a hospital emergency room is to be "classified according to the level of the services provided"
ranging from a "comprehensive to a first-aid/
referral level of care.n These standards established specific requirements for each level of
care.73
Now, hospitals may be held liable for refusal
to render treatment in their emergency rooms,
even though the patient is uninsured and
unable to pay for the necessary treatment. In
the past, hospitals could subside charity care
by increasing charges for insured patients.
The ad vent of cost containment, however, has
made this cost-subsidy approach more difficult and hospitals have become reluctant to
provide care to uninsured patients through
their emergency rooms. The patient "dumping" i&, the transfer of uninsured patients
from private to public facilities, has reportedly become a widespread phenomenon. 74
In reaction to these concerns, federal law now
requires hospitals with emergency room which
receive Medicare reimbursement to provide
an "appropriate medical screening examination" to "any individual" whether or not covered by Medicare and "Who comes to the
emergency department" seeking treatment. 75
Under the corporate negligence concept, hospitals maybe held liable forfailuretoproperly
monitor the performance of their professional
staff and the delivery of surgical and anesthesia services. The Director of Anesthesia Services is responsible for assuring that anesthesia services are consistent with patient needs
and with current anesthesia practice.76
INADEQUATE EQUIPMENT

The hospital may be found liable for the improper care in the selection, maintenance and
use of its equipment and facilities. 77 Recovery
against the hospital has been allowed where a
patient was injured while using an unsafe
wheelchair, 78 although recovery has been denied where the wheelchair was not defective
and the hospital was not otherwise negligent.79 Failure toregularlyexamineastretcher
constitutes actionable negligence. 80 It has been
noted that the failure to provide a wheelchair
is simple negligence, since a hospital's duty to
provide a working wheelchair is administrative in nature. 81
An equipment failure may be the cause of a
patient'sinjuryordeath for which the hospital
may be held liable.82 But while a hospital
might be liable for damages arising out of
improper treatment, which was the result of
the institute's failure to have certain x-ray
equipment available, cannot be assumed that
the doctor failed to order x-rays because the
equipment was not available at the defendant
hospital. Thus, the hospital will not be found
liable where the doctor was of the opinion that
x-rays were unnecessary, and adequate facilities were available at an adjoining hospital.83
The hospital may be held liable for failure to
exercise care in the maintenance of its x-ray
equipment and for its negligent operation.84
Furthermore, a hospital may be held responsible for bums suffered by a patient through
negligent use or application of a lamp,85 hot
water bag or bottle,86 or vaporizer. 87
CONCLUSION
cont overleaf
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The rules governing a hospital's liability for
the acts of medical personnel are constantly
expanding. No one would question the right
of the community-at-large to high quality,
safe health care. The significant economic cost
of implementing that right through the current tort system is, however, placing enormous burdens on all health care providers.
Clearly, old rules which once limited a
hospital's liability are no longer workable.
Hospitals appear to be more and more governed by many of the principles that apply to
other employers .

...

Consumerism maybe part of the solution key.
For example, consumer groups got legislation
enacted whereby certain health care providers found liable for acts of medical malpractice must be reported to a national practitioner
data bank. This will of course allow for a more
informed decision on the part of the health
care consumer. State and local licensing boards
should act the weed out the incompetent practitioners before they have a chance to injure
the public. Legislative and judicial reform is
also necessary. Finally, while designing the
solution, the state legislature and courts must
take some immediate steps to limit the ever
expanding liability, and therefore costs, that
the public must face.ENDNOTES
1

Randolph Frank Iannacone is a 1990 mid-year graduate from New York Law School. Mr. Iannacone is of
counsel to the Medical Malpractice Insurance Association and works in the claims department there.
Medical Malpractice Insurance Association is a New
York based insurance company that provides malpractice coverage for doctors and hospitals. He also
maintains a solo general practice in New Jersey. He
has worked as a medical malpractice defense attorney in the litigation department of Bower &Gardner,
a large New York firm. Mr. Iannacone is also a
registered pharmacist and successfully ran several
community pharmacies before entering Jaw school.
2 See Louisell & Williams, Medical Malpractice, ch.
17, "Charitable and Governmental Hospitals: Liability and Immunity" (M. Bender 1988).
3
See C. Rosenberg, The Care Strangers (1987); see
alsoMoorev. BoardofTrustees,88Nev 207,4Q<;p 2d
605 (1972), cert. denied, 409 U.S. 879 (1972) (Hospitals have become increasingly the furnishers of
"physical facilities and equipment where a physician treats his private patients and practices his
profession in his own individualized manner.")
4
See Reiman, The New Medical-Industrial Complex,
303 New Eng. J. Med. 963 (1980).
5
See Note, Rethinking Medical Practice Law in Light
of Medicare Cost-Cutting, 98 Harv. L. Rev. 1004
(1985); Blumenstein, Rationing Medical Resources:
A Constitutional, Legal. and Policy Analysis, 59Tex.
L. Rev. 1345 (1981).
6
See Louisell & Williams, supra note 1, ch. 15.
7
See Mason, The Legal Aspects of Health Care
Ventures, 24 Duq. L. Rev. 455 (1985); Priest, the
Invention of Enterprise Liability: A Critical History
of the Intellectual Foundations of Modem Tort Law,
14 J. of Legal Stud. 459 (1985).
8
See Southwick, The Hospital as an InstitutionExpanding Responsibilities Change its Relationship
with the Staff Physician, 9 Cal. W. L. Rev. 429 (1973).
9
See Furrow, Medical Malpractice and Cost Containment: Tightening the Screws, 36 Case W. Res. L.
Rev. 985 (1986).

See generally Jost, The Joint Commission on Accreditation of Hospitals: Private Regulation of Health
Care and the Publiclnterest,24 B.C.L. Rev.835 (1983)
(discussion of the role of the JCAH).
11
Id.
12
Am. Hosp. Ass'n, Accreditation Manual for Hospitals, "Governing Body" 47 (1988) - Standard GB.
1.4.
Id. "Quality Cortrol" 235 - Standard QA.I.
14
See Louisell & Williams, supra note 1, ch. 15.
IS Id.
16
Prosser, Law of Torts 499-500 (5th ed. 1984). The
term "vicarious liability" is often used interchangeably with the term "respondeat superior" which
literally means ''look to the man higher up."
17
Prosser, supra note 14, at 500-01; see also Douglas,
Vicarious Liability and Administration of Risk, 38
Yale L.J. 584 (1929); Ferson, Basis for Master's Liability and for Principals Liability to Third Persons 4
Vand. L. Rev. 260 (1951).
18
Prosser, supra note 14, at 501.
19 Staff physicians or "attending staff" physicians are
those private practitioners who have the privilege of
treating their patients in a particular hospital. They
are to be distinguished from "house staff" or those
physician employed directly by the hospital. The
"house staff" is composed of physicians, residents
and interns. Residents are licensed physicians who
pursue their medical studies under the direction of
the hospital staff and are paid a salary for the performance of certain patient care duties. Interns, or
graduate medical trainees, are usually unlicensed
and are paid a salary by the hospital to perform
certain services while they obtain experience necessary for licensure. See generally IIB Hospital Law
Manual 48 (Health and Law Center: Aspen Systems
Corp. 1982).
2D See Restatement (Second) of Agency (1958) §§ 2,
219, 220 (defining in detail the master servant
relationship).
21
Restatement (Second) of Agency (1958) § 227
(defining the borrowed servant doctrine).
22 Restatement (Second) of Agency (1958) § 226
(servants acting for two masters).
23
See Scott v. Brooklyn Hospital, 125 Misc.2d 765,
480 N.Y.S.2d 270 (Sup. Ct. Kings County 1984)
(Hospitals, whether charitable or profit-making,
are liable to patients for injuries sustained through
the negligence of hospital employees acting within
their scope of employment); see Comment, The
Hospital-Physician Relationship: Hospital
Responsibility for Malpractice of Physicians, 50
Wash. L. Rev. 385 (1975).
24 See Comment, supra note 21.

13

2S

.!f!..

See Hill v. St. Gare's Hospital, 67 N.Y.2d 72,499
N.Y.S.2d 904 (1986) (Affiliation of a doctor with a
hospital, not amounting to employment, is not
alone sufficient to impute the doctor's negligence
to the hospital).
77
2 N.Y.2d 656, 163 N.Y.S.2d 3 (1957).
is 2 N.Y.2d at 659, 163 N.Y.S.2d at 5.

26

29

.!f!..

30

2 N.Y.2d at 666, 163 N.Y.S.2d at 11.
See Restatement (Second) of Agency §220 (1958).
32
See Comment, supra note 21.
33
See, e.g.• James v. Holder, 34 A.D.2d 632,309
N.Y.S.2d 385 (1st Dep't. 1970) (Hospital liable since
the anesthetist employed by the city at a city
hospital acted within scope of his employment);
Spadaccini v. Dolan, 63 A.D.2d 110,407 N .Y.S.2d
840 (1st Dep't 1978) (A hospital may be negligent
in failing to promptly respond to patients's
emergency call).
34 See Louisell & Williams, supra note 1, ch. 15.
35
See Janulis & Hornstien, Damned If You Do,
Damned If You Don't: Hospital Liability For a
Physician's Malpractice, 64 Neb. L. Rev. 689 (1985).
36
Mduba v. Benedictine Hospital, 52 A.D.2d 450,
31

continued from page

384 N.Y.S.2d 527 (3d Dep't 1976).
37 See Louise!! & Williams, supra note 1, ch. 15; see
also Restatement (Second) of Agency§ 267 (1958).
38
See Note, Medical Malpractice: Ostensible
Agency in Corporate Negligence, 17 St. Mary's L.J.
561 (1986).
39 See Restatement (Second) of Agency Ii 267,
Comment a (1958).
40 ML see also Restatement (Second) of Torts §429
(1966) (rules governing independent contractors).
41
But see Felice v. St. Agnes Hospital, 65 A.D.2d 388,
411 N.Y.S.2d 901 (2d Dep't. 1978) (Hospital may be
liable for the acts of certain physicians, even if physician are not employees, because every doctor using
hospital's facilities must comply with the hospital's
standards and subject their work to staff consultation, review, and regulation, at pain of losing staff
privileges).
42
See Louisell & Williams, supra note 1, ch. 15.
43
Hippocrate Mertsaris v. 73rd Corp., 105 A.D.2d 67,
482 N .Y.S.2d 792 (2d Dep't 1984).
44 Arthur v. St. Peter's Hospital, 169 N.J. Super. 575,
405 A.2d 443 (Super. Ct. Law Div. 1979).
,s Lundberg v. Bayview Hospital, 175 Ohio St. 133,
191 N.E.2d 821 (1963).
46
52 A.D.2d 450,384 N.Y.S.2d 527 (3d Dep't. 1976).
" ld. at 451-52, 384 N.Y.S.2d at 528.
48
Id. at 452,384 N.Y.S.2d at 528.
49
Id. at 452,454,384 N.Y.S.2d at 528, 530.
50
Id. at 452,384 N.Y.S.2d at 529.
51 Id. at 453,384 N.Y.S.2d at 529.
52
Id. at 453-54, 384 N.Y.S.2d at 529-30.
53
Id. at 454,384 N.Y.S.2d at 530.
54 33 Ill. 2d. 326,211 N.E.2d 253 (1965), cert. denied,
383 U.S. 946 (1966).
55 211 N.E.2d at 257.
56
Id. at 258.
57
Id. at 255-56.
58
Id. at 256.
59 Id. at 257.
(IJ Id. at 258.
61
Bingv. Thunig, 2N.Y.2d 656,
666, 163 N.Y.S.2d 3, 11 (1957),
quoted in Darlingv. Charleston
Community Hospital, 33 ill. 2d
326,211 N.E.2d 253,257 (1965),
cert. denied, 383 U.S.946 (1966).
62 211 N.E.2d at 257.
63 See N.Y. Gen. Mun. Law §50-d (McKinney 1986 &
Supp. 1991) (municipal liability for malpractice of
certain physicians, resident physicians, interns, dentists, podiatrists and optometrists in public institutions); see also Martell v. St. Charles Hospital, 137
Misc.2d980,523N.Y.S.2d342(Sup. Ct.SuffolkCounty
1987) (hospitals are liable for malpractice in hospital
emergency rooms irrespective o( private contractual
relationships between physicians and hospitals).
64
But see Fiorentino v. Wenger, 19 N .Y.2d 407,280
N.Y.S.2d 373 (1967) (Hospital should not be liable for
act of malpractice performed by independently retained physician, unless it had reason to know that
the act of malpractice would take place).
65
Rasche! v. Risch, 110 A.D.2d
1067, 1068 488 N.Y.S.2d 923,
925(4th Dep't 1985) (citing Johnson v. Misericordia Community
Hospital, 99 Wis.2d 780, 301
N.W.2d 156 (1981)), aff'd,
Rasche! v. Risch, 69 N.Y.2d 694,
512N.Y.S.2d22 (1986) (also stating that for a hospital to be vicariously liable for the negligence of a doctor, ordinarily a
employment relationship,
rather than mere affiliation is
required).
66
99 Wis.2d 708,301 N.W.2d 156 (1981).
67
301 N.W.2d at 174-175. But
see Ferguson v. Gonyaw, 64
Mich. App. 685, 236 N .W .2d 543

(1975) (The Michigan Court of
Appeals held that although a
hospital has a duty to "screen
its staff of physicians to ensure
that only competent physicians
are allowed to practice in a hospita!, "it must also be shown"
that even if the hospital had
madetherecommendedandacknowledged checks, they would
have denied staff privileges."
236 N.W.2d at 550.)
68 See Fiorentino v. Wagner, 19 N.Y.2d 407, 280
N.Y.S.2d 373 (1967) (Hospital owes every patient it
admits the duty of saving him from an illegal, false,
fraudulent, or fictitious medical treatment); Felice v.
St. Agnes Hospital, 65 A.D.2d 388,411 N.Y.S.2d 901
(2d Dep't 1978).
11J See Southwick, supra note 7.
70 See Kahn, Hospital Malpractice Prevention, 27
DePaul L. Rev. 23 (1977).
71 See Darling v. Community Memorial Hospital, 33
111.2d 326,211 N.E.2d 253 (1965).
72 Am. Hosp. Ass'n., Accreditation Manual for Hospita!, "Emergency Services" (1988).
73 See Louisell & Williams, supra note 1, ch. 16.
74 See Louisell & Williams, supra note 1, ch. 15.
75 42 U.S.C.A. §1395dd(a) (West 1989).
76 See Louisell & Williams, supra note 1, ch. 15.
77 Holtforth v. Rochester General Hospital, 304 N.Y.
27, 105 N.E.2d 610 (1952).
It is of some note that Holtforth found no basis for
the plaintiff's assertion that the doctrine of res ipsa
loquitur applied in the case of an allegedly unsafe
wheelchair. 304 N.Y. at 31. However, in 1988, over
thirty years after Holtforth was decided, the Appellate division, Third Department recognized a limitation in the holding of Holtforth by finding that res
ipsa loquitur applied to injuries suffered by a patient when a mechanical stretcher which had been
adjusted by an ambulance service's employees collapsed as the patient was putting his weight on it.
Ladd v. Hudson Val)ey Ambulance Service, 142
AD.2d 17, 20-21, 534N.Y.S.2d816, 818-19(3dDep't
1988). The significance of Lfidg is that a hospital
that provides an ambulance service might be found
to be liable in a similar circumstance through the
application of res jpsa loquitur.
13

ld.

1
•

Public Administrator of County of New York v.

filak, 12 Misc.2d 831, 177 N.Y.S.2d 95 (Ct. Cl.
1958).
Sjverstein v. State 43 Misc.2d 978, 252 N.Y.S.2d
623 (Ct. Cl. 1964), rev'd on other iITounds. 24
A.D.2d918,264N.Y.S.2d602(3dDep't 1965),rev'd
on other grounds. 19 N.Y.2d698, 278 N.Y.S.2d 886
(1967), later app'd28 A.D.2d 571,279 N.Y.S.2d 323
(3d Dep't 1967).
81
McConnjck v. Mt. Sinai Hospital. 85 A.D .2d 596,
444 N.Y.S.2d 702 (2d Dep't 1981).
82
Jones v. New York. 57 A.D.2d429, 395 N.Y.S.2d
10 (lstDep't 1977)(While the failure ofa respirator
could have be a contributing cause of patient's
death, even though patient was already in a debilitated condition, hospital still could be found negligent because of defective tubes on respirator).
83
Ejselle v. Malone. 2A.D.2d 550, 157 N.Y.S.2d 155
(1st Dep't 1956). reh'g denied. 3 A.O.2d 651, 158
N.Y.S.2d 765, (1st Dep't 1957).
84
Taylorv. BeekmanHospital.270 A.D.2d 1020,62
N.Y.S.2d 637 (2d Dep't 1946).
85
Cadicamo v. Long Island College Hospital. 308
N.Y. 196, 124 N.E.2d 729 (1954).
86
Iacono v. New York Po)yclinic Medical School &
Hospital, 269 A.O. 955, 58 N.Y.S.2d 24 (2d Dep't
1945), .afrd, Iacono v. New York Polyc)inic Medical
School&Hospitai.296N.Y.502,68N.E.450(1946).
87
Capasso v. Square Sanatarium Inc •. 3 Misc.2d
273, 155 N.Y.S.2d 313 (Sup. Ct. Bronx County
1956).
80

Moot Court Wins in National Competitions, Gains National Respect
by Patrick Benn
Sometimes considered the unwanted
step-child of the eight floor, the Moot Court
Association has been gaining recognition nation wide. This fall, its members are actively
engaging in intermural moot court competitions, pitting their oral advocacy and appellatebriefwritingskillsagainstopponentsfrom
some of the best law schools in the country.
On October 18, Elizabeth Dowell and
Eric Jacobs competed in the University of San
Diego Moot Court Competition in Criminal
Procedure. The Competition's issue was the
applicability of the Sixth Amendment toquestions of ineffective counsel during the plea
bargaining stage and the appropriate remedies that are available. Guided by the inspirational coaching of Debra Robb, the DowellJacobs team turned in a rather impressive

Page 10

performance. They came home with the Best
Brief Award and were Quarter-Finalists for
the competition.
On October 24, Steven Goldstein and
Howard Philips competed in the John Marshall
Moot Court Competition in Chicago, Illinois.
Their coach was Ivonne Prieto, who also spends
her non-coaching down time as Chairperson
of the Moot Court Association. Their
competition's issue concerned the contract
and privacy implications resulting from a
pharmaceutical company's release of a
doctor's HIV serostatus to fellow physicians
following a computer-generated order for
experimental HIV vaccine.
Most recently, Desiree Dhir, Carla
Varriale and Coach Andy Shipper travelled to

Hartford, Ct. to participate in the Starr Law
Moot Court Competition. They returned victorious, having advanced to the semifinal
round.
Meanwhile,backhereinNewYorkCity,
Ivonne Prieto and Bill Thomas will compete in
the National Moot Court Competition
Regionals at Fordham Law School beginning
Wednesday, November 20th. They will be
guided by the Moot Court Association's resident sherpa Erik Jacobs, who is feeling good
and ready to go after returning with a golden
tan from the San Diego Competition. Finally,
Debra Robb, James McClymonds, Gayle
Hyman and Peter Steckelman are earnestly
preparing for the upcoming Jessup International Moot Court Competition.

New York Law School Reporter

Few realize the tremendous amount of
time and effort which comes with entering an
intermural competition. Roughly twenty
hours per week are spent for the three to eight
weeks necessary to write the briefs. Then,
each team participates in seven to fifteen practice rounds with alumni, professors and other
Moot Court members serving as judges. As
Howard Philips said, "You spend several
weeks, entailing hundreds of hours, preparing for the competition, and then in fifteen
minutes at the competition, your entire argument is complete. However, there is no better
way of improving your legal writing and oral
advocacy skills."

A New Clinic at NVLS?
By Danielle Deillo
While substantive law classes provide requisite background knowledge and
develop analytical thinking, most law students yearn for "real life" experiences faced
by lawyers. Under the supervision of a practicing lawyer and /or a faculty member, clinical programs in a variety of fields offer opportunities to students for involvement with "real
life" clients. Clinics also provide valuable legal services to clients in communities which
continue to be underrepresented.
Currently, Legal Association for
Women (L.A.W.) members and other interested students are working to establish a Domestic Violence Clinic at NYLS. Although
discussions are still in the preliminary stages,
the possibilities are optimistic.
October 24, Kristian Miccio, an adjunct
professor at NYLS, and Susan Herman of
Victim Services Agency, spoke to a group of
students about domestic violence and the surrounding legal issues at "Victims Rights", an
event sponsored by L.A.W. The audience
members also expressed strong interest in
establishing the clinic.
h women whoattendedAntioch,aclinically oriented law school, strongly encouraged establishing a domestic violence clinic
and spoke of the need for and advantages to
both clients and law students. Ms. Miccio,
who is also the Director of the Center for

L.A.W.
Symposium
on
Domestic
.
Violence
'

by Alesia Albanese
On October 24, 1991 The Legal Association of Women hosted a timely and intriguing symposium addressing domestic violence
and the rights of its victims. Two speakers,
Susan Herman and Professor Kristian Miccio
addressed the audience and then led a question and answer period. This symposium laid
the ground work for a proposed Battered
Women's Project to be coordinated by L.A. W.
Susan Herman, Attorney for Social
Services, is a director of the Domestic Violence
Division of the Victim Services Agency. Ms.
Herman began the discussion with some eyeopening statistics. According to Ms. Herman:
Crimes against women are the leading cause
of injury and death to women in our country;
Annually, four thousand women are beaten
todeathand six million are physically abused.
Fifty percentofall women in the United States
will be victims of domestic violence within
their lifetime.
Professor Miccio is an adjunct professor at New York Law and is the founding
director and Attorney for the Center for Battered Women in New York. Professor Miccio
addressed several issues including the Right
to Privacy (which is granted, she stated, to a
group to which women have historically been
excluded), an historical lack of identity suffered by women who have been "subsumed
by fathers and husbands," and the legal
struggles of rape victims. Professor Miccio
informed an attentive audience that it was not

Battered Women's Legal Services, suggested
thattheCenter, which was established in 1988
and is part of Sanctuary For Families, merge
with NYLS and therefore provide an institution through which to run the proposed clinic.
Following additional discussions, a
formal proposal will be drafted and submitted to the Faculty Skills Committee and to
Professor Larry Grosberg, Director of the
Lawyering Skills Center. If implemented, a
domestic violence clinic would add to the
curriculum at NYLS by providing more opportunities for students to receive practical
"hands-on" training and at the same time
provide much needed legal services to clients
in the NYLS community.

The Portable Lawyer:

The Toshiba T2200
by Joseph Conway
Toshiba has done it again. It's new
T2200 notebook computer is state-of- the-art,
portable computing that easily compares with
some of the best DOS machines on the market
today.
At a street price of around $3800, this
putty-colored notebook comes standard with
2MB RAM, and can be expanded to hold up to a
maximum 10MB with the addition of memory
cards. A 2MB upgrade, which you will need to
buy if you plan to run Windows, costs around
$450. A 4MB RAM upgrade lists at $799 (which
you will need if you want to do multitasking
(that is, run a word procesing program and
spreadsheet simultaneously) and 8MB wil set
you back about $1,770. You can install these
cards yourself by sliding open a side panel and

popping one in.
Toshiba has equipped the T2200_
with a 1O" diagonal LCD screen, the largest
they have ever used. The contrast and
brightness are better than average, and the
machine is capable of displaying up to 16
shades of grey. Overall,it is one of the
better screens on the markettoday, although
the Compaq 386 notebook and the AT&T
Safari by far can still claim to have the best
,
DOS-based screens around.
Where the T2200 can't be beat is
with its battery. Toshiba uses a nickel
hydride battery that gives the T2200 about
For further information, ideas or inquir3-4 hours of uninterrupted use per char15e.
ies, please contact Danielle Deillo or Liz Ames.
That's not bad compared to the 2-3 hours
that you get from standard ni-cad batteries
(the type used in most other major notebook brands today). What's even better, is
that you can charge the batteries while you
are using the machine, which you cannot
do with most Ni-Cad based systems.
Also, the nickel hydride battery
doesn't suffer from the "memory effect"
that plagues Ni-Cad batteries. With the
memory effect, a notebook user cannot
rec~arge a Ni-Cad battery before it wears
down completely, or else the charge-life of
the battery shortens.
The T2200 also comes standard
with power management and auto resume
capabilities. Auto resume allows the notebook user to close the lid, walk away and
come back several days later, and jump
right back in at the point where she left off.
What it does in the meantime is slow the
central processor down to almost the point
of stopping. This cuts down on the power
being drawn from the battery, and dramatically extends its life.
The T2200, at 5.5 pounds, is also
the lightest notebook current! yon the market carrying as tandard internal hard drive.
Photos by Darlene Miloski
In comparison both the Compaq and the
AT&Tweighinatover7pounds. This may
not seem like much of a difference on paper, but after an entire day of carrying the
Compaq around, you will appreciate the
T2200.
Toshiba has accomplished this reduction in weight without compromising
any of the notebook's features. Rather, the
company has developed a new carbonfilament casing which is substantially lighter
than the standard plastic housing used.
The keyboard remains at the usual almoststandard size, with keys that are springy
and responsive (most keyboards have a
short return travel length that makes them
uncomfortable to use over extended periods of time.
As The Reporter goes to press the
optional 2400 baud in terna I modem should
be available for the T2200. It costs about
$300, and must be installed by an authorized dealer. Toshiba also plans a docking
station for the T2200, a machine that will
connect the T2200 to your home computer
or any other peripherals (such as a CDTop Photograph, Students listen to the presentation
ROM drive or a scanner).
Overall, the T2200 ranks as one of
Bottom Photograph, Susan Herman and Professor Kristian Miccio
the best DOS-based notebooks around. If
you're looking for the best screen on the
until 1962 that violence in the home was con- a Battered Women's Clinic, ideas and interest can market, the hands-down choice is still the
sidered a crime worthy of criminal prosecu- be presented to the office of The Legal Associa- Mackintosh PowerBook. But if it's battery
tion in New York State. She stated that the tion of Women. Planning and preparation are life and unbeatably low weight that you are
Common Law rule was that a man could not underway in order that this essential and urgent looking for in a notebook computer, the
beat his wife with a stick that was thicker than project will become a reality.
T2200 may be the just the machine for you.
his thumb. This was known as "subtle
chastizing." On the accusation that Anita Hill
fantasized her alleged sexual harrassment,
Professor Miccio emphatically said,
"You don't fantasize having anyone
push themselves into your body any more
than you fantasize having them push themselves into your home."
For those interested in taking part in
I SOO lrolllway
JO Parlr. Plaza, Salt< 931

,,,,,
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Letters to the Editors

Other Voices:
from the Cardozo Forum

Companies which promote their business by distributing advertising materials
within the Cardozo building rob from the studentbody,degradetheappearanceoftheschool
and violate existing school policy. Unfortunately,manyoutsidecompaniesroutinelyflout
this policy, and indeed depend upon such free
advertising to provide them with much of their
profits. Greater enforcement of the policy
banning outside advertising would benefit the
student body as a whole, and we urge that such
enforcement be pursued with diligence.
Outside advertisers who advertise for
free within the Cardozo building routinely do
not advertise in the school newspaper, which
you are now reading, or with other student
organizations. The school newspaper derives
its operating revenue from only two sources:
outside advertising and Student Bar Association funds. The SBA funds come from the
student activity fees which every student pays
along with his tuition. Every dollar in outside
advertising revenue which the Forum earnsdecreases the amount of money which the
Forum must receive from the SBA, and thus
causes an increase in SBA money available for
other things. By bypassing the student newspaper in advertising to the Cardozo market,
outsideadvertisersderiveprofitforthemselves
while simultaneously robbing students of their
student activity funds. Essentially, the outside
advertisers are writing themselves subsidies of
SBA money. This practice should no longer be
tolerated.

purchase advertising space in the Forum, and
explained that he succeeds in capturing a sufficiently large market by distributing fliers at
Cardozo. The editor suggested that an advertisement in the Forum would be a meaningful
investment toward earning good will, since
students would be happy to do business with
a company which supports one of their student
organizations. The editor was told that he
"obviously did not have what it takes to make
it in America", because he was "far too pink".
We do not oppose the commercial exploitation of the Cardozo community. Those
who seek to sell their goods and services to us
typically provide beneficial products, such as
first year, bar and exam review courses, resume and word processing services and social
events. Even as these vendors profit, those
who pay for their products typically receive
their money's worth (no problems arise even if
they do not, for those are the rules of our
informed consumer capitalist market system).
What we oppose is the current practice of
double dipping. Free advertising might be
appealing to those who profit from it, but it
ought to be recognized as utterly unappealing
from the perspective of the student who is
twice relieved of her money.
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It should be noted that this editorial is not
a two-faced attempt by the Forum to increase
its advertising revenues by assuring itself a
monopolist's hold on access to the student
marl.set. Rather, it is an attempt to prevent the
current lechery. In our view, alls tudent groups
should remain free to sell advertising space, or
its equivalent, to outsiders. Examples of this
are the student directory which is published by
the SBA but sponsored by the proprietors of a
large bar review course, and the weekly parties
run under the auspices of the SBA which are
sponsored by a local tavern. The Forum does
not mind competing with these other student
groups, for they all ultimately represent the
same interests. We do mind competing with
wily and self-serving outsiders.

These officious outside advertisers also
degrade the appearance of the Cardozo building by the widespread distribution of their
abundant fliers, glossy posters and booklets.
Universities stand as places for the free exchange of ideas, not as trading floors covered
with commercial scrap paper. By enforcing
more rigorously the policy which forbids outside advertisers from distributing their materials in the Cardozo building, these advertisers
will be forced to channel their advertising efforts into more efficient and environmentally
sound means which will not create the kind of
We call upon the Dean's office to prepare
mess which Cardozo hosts now.
a form letter which will be sent to all commercial advertisers whose advertising materials
TheexperienceofoneForumeditordem- are found within Cardozo, and which will
onstrates the wide scope of the outside adver- explain the policy against outside advertising.
tising problem. The editor contracted the p,ro- Further, we call upon all students, staff and
prietor of a law school exam writing course facultyofCardozotopickupand throwout all
who purports to have tutored 14% of Cardozo' s copies of commercial advertising material and
lL students last year, and who charges each to report the offending advertiser to the dean's
student $75 for his course. He refused to office. In this way, the interests of the Cardozo
community will be well served.

The experience of the Cardozo editor is similiar to experiences of several
Reporter staff members. Recently, mailbox folders were stuffed to overflowing
withadsfromalargeout-of-townlawbookstoreanda publisherofstudy guides. The
Reporter staff contacted the large publisher of law student study aids and was
told," We don't need to advertise, we just send someone down to stuff all the
mailboxes." When the Reporter pointed out that a warning against stuffing
mailboxes was posted, he was told, "We'll just keep doing it until they stop us".
The problem has overflowed the mail folders and overwhelmed the entire
student lounge.The student lounge has become unbearably crowded. During the
week of November 10-16, on at least two days.A!!_of the tables in the student were
taken by vendors of high priced merchandise. On Thursday, November 14,
Citibank's credit card services had taken a table, joining the previously observed ranks
of two school ring companies, four bar review companies, Lexis, and Westlaw.
Both Student Services and Career Services may sometimes be found at a table in
lounge, and the Registrar recently utilized the lounge for next semester's advance
registration. Rarely, a student may find the free space to spread out books and study.

Q.

Anita Hill, professor of law at the University of Oklahoma, speaks

Thank you, Anita Hill!
[Third year NYLS student Julie Petrow sent
the following letter to Professor Anita Hill.
Ms. Petrow also sent this copy to the Reporter
with the request that it be published in the
Reporter]
Professor Anita Hill
University of Oklahoma College of Law
300 West Timberdell Road
Norman, Oklahoma 73019
Dear Professor Hill:
I am a third-year law student at New
York Law School. I am writing to thank_you
for your courage and sense of duty in that,
once approached by the F.B.I., you decided to
tell the truth about the sexual harassment that
you endured while working under Clarence
Thomas.
I believe your coming forward has become a catalyst for Americans to finally become aware of sexual harassment in the work
place. Awareness is the first step towards
taking action. Already I have heard stories of
corporate executives talking to their in-house
counsel about how to approach the problem
of sexual harassment.

I think accurately portrayed the events that
took place ten years ago. Unfortunately, it is
far easier to disbelieve one woman's story
than to admit a pervasive problem exists
and must be dealt with. That a significant
part of the American population chose to
disbelieve you was not the result of your
statement and presentation. Rather,
American's disbelief was the product of the
Republican party's onslaught on your character and the Democrat's idle response. The
Democrats satquietlyas Senator Arlen Specter artfully picked away at inconsequential
inconsistencies and then labeled you a perjurer. Senator Orrin Hatch made the most
ridiculous and theatrical assertions that I
found totally debasing of the whole nomination process.
The fact that your were a victim of the
political winds at force is infuriating to
many of your supporters. It is frightening
to envision what Clarence Thomas' lack of
vision will bring to the Supreme Court.
Your testimony, however, will ultimately
serve to the advantage of many. Thank you
for opening American's eyes to the problem
of sexual harassment. Your coming forward was one of the most inspiring lessons
of my law school career.

Your story and corroborating witnesses
Sincerely,
Julie .f>etrow
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SttJdent Bar Association
Minutes, October 30
Liz began the meeting by discussing the
Halloween party which will be held on October 31st from 5:30 till 10:30. Liz suggested that
we plan for a food drive and or a clothing
drive to tie in with our next SBA party which
falls around holiday season. Liz also asked the
Senators to think about some sort of substantial event the SBA could run next semester.
Old Business: Joan Sutton quickly ran
through the proposed legislation on an honorarium policy. The Senators were instructed
to read through the proposed policy so that
the Senate could take formal action at the next
meeting. The next meeting is scheduled for
November 18th at 5:00 p.m.
New Business: Attorney General Doug
Stern discussed Frolic & Detour's new revised
constitution. He gave the constituion a favorable review as written and found no textual
problems. He did note that their new constitution is identical to The Reporter's existing
constitution which was ratified 10 years ago.
After wishing them luck and success he did
issue them a warning. He stated that action
would be taken against them in the event that
they instituted their original election process,
which the senate had vetoed. Doug also stated
that he felt that the competition would be a
positive move and that he hoped it would
strengthen the comraderie between the students. It was noted that no one was present
from Frolic$ Detour. A motion was made and
seconded to approve the constitution. Discussion was had regarding the fact that no mention was made of the election process which
was the original problem. Liz speaking as a
fellow student and not as the President of SBA
noted that The Reporter's constitution was
ratified more than 10 years ago, that no minutes exist to tell us whatthe issues were atthat
time, and that The reporter's elections are run
democratically in that anyone who contributes has a shot at being on the editorial board.
Therefore, she felt the Senate should assume
that Frolic & Detour will givP a !<!ood faith
effort to do the same. She also strongly encouraged both papers to vamp up their constitutions which really are inadequate as they
stand. It was noted that no criteria exists for
dub constitutions and that in reviewing past
files it appears that legislative intent has ruled.
It was also noted that newly formed constitutions generally followed the SBA constitution.
Doug stated that he did not wantto discuss the
reasons for past denials until he had reviewed
the issue more fully.
SOC chairman, Jeff Slate told the
Senate that he had been in constant negotiations with Frolic & Detour and that he felt the
Senate should give them the benefit of the
doubt. A co-editor from Frolic & Detour was
then allowed to speak on this issue. He noted
that the paper was established in response to
The Reporter because they felt that competition was a positive influence. He also noted
that alot of time, effort and hardwork went
into the first constitution and that other organizations share constitutions so that this was
not a novel idea. It was noted that Frolic &
Detour plans on submitting a new constitution in which concessions will be made.
Doug then reiterated his neutrality
statement and said that he was not viewing
one constitution in light of another. A motion
was made and passed to change the line "The
voice of the people" to "A voice of the people".
A senator asked the Frolic & Detour spokesperson whether contributing writers were
considered "staff' and he stated that if one
article is published then the writer is able to
vote for new editors. A motion was made to
accept the constitution which passed with 22
in favor, 7 proxys in favor and 1 opposed.
Doug Stern ended the issue by noting that if
Frolic & Detour uses this constitution to mask
an undemocratic process, notice will be taken
and if proper a suit will be brought.
Treasury Report: The Asian American
Law Association made an additional request
for $400.00 to attend an annual national con~
vention which is being held at the University
of Washington in Seattle from October 31st to
November 2nd. Theamountrequested would

cover transportation, room and board.A memberof the organization explained that this was
a reasonable amount and that this event is the
biggest event the national organization sponsors. He also noted that attendance was not
mandatory, butwasstronglyreccommended.
Senators wanted to know if the organization
had done anything to raise the money itself
and it was reported that alumni were approached and that the people who do attend
will kick in the difference. The Budget
Commision's policy is to give up to $30.00
towards initiation dues to a national organization chapter. Attendance at a national organization must be mandatory before the commission considers funding the trip in which case
there is no set limit on the amount of money to
be allocateed. The organization's spokesperson mentioned that the SBA funded a trip to
Harvard last year; however Liz did not recall
this and said she would check it. Senators
wanted to know if we had done this in the past
and for how much. Liz did not believe that the
SBA had funded such trips in the past. One
senator stated that AALSA's requests are always for alot of money. Dineen stated that
AALSA had received $165.00 with an additional $130.00 bracketed. Glenn noted that as
of 5 years ago, less than 1 % of the judiciary
were Asians and therefore any leadership we
as an organization could foster in the Asian
community would be good. He also noted
that our school community is located very
close to a large Asian community. A motion
was made and seconded to grant the money in
the event that the SBA had funded a similar
trip to Harvard last year. A senator moved to
table the issue until we know how much
money we have left. Several senators requested
that the motion be clarified. The senator again
stated his motion which was to give the money
now, if in fact the SBA had given the money
for the Harvard trip last year because that
action would act as precedent. A vote was
taken on the motion and division was called.
A second vote was taken with 8 senators in
favor. 8 proxys in favor, 10 senators opposecl
and 3 proxys opposed. The motion passed
with 16 for and 13 against.
Liz then spoke to the senators about
making informed decisions and the consequences of setting precedent in a hasty manner. A senator responded by noting that information should be given to the senators in a
more orderly fashion. She mentioned that the
senators were not given a copy of the AALSA
request, that the SBA was not clear on the
historyrelatingtothefundingoforganization's
trips and that the Senate wasn't told exactly
how much money is left for this semester.
Dineen then discussed the upcoming Halloween party and she made a request
for $150.00 to cover the expense of awarding
prize money for the best costumes. Senator
Cenceria Jones stated that she doesn't think
this serves a purpose because students activi tes
fees should be used to benefit students education. Liz explained that it is tradition to have a
costume contest at the Halloween party and
that the SBA has established it as precedent.
The motion was passed for the entire $150.00.
Dineen also requested an additional $25.00 to
cover the expense of having the D.J. for an
extra 1 /2 hour. This request was also passed
by the Senate.
The National Lawyers Guild had an
additional request for $37.00 to cover postage
and copying for 100 publicity letters for their
upcoming symposium on Advise and Consent on the Confirmation Process. This request was also passed by the Senate. The
Latino Law Society requested reimbursement
for a party they held on October 24th at the
North River Bar . The entire school was invited as well as Latino Law Associations from
neighboring law schools. It was explained
that this was a cultural event because it was
based on a latin theme. Members from the
organization noted that the D.]. cost $245.00
and that the members had raised $95.00 themselves. Their request was only for $150.00. A
senator asked why they didn't come to the
SBA prior to the event to request the money.
The members stated thatitwas their belief that
only the SBA could sponsor parties on campus and that they wanted it to have a cultural
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Purely Personal Prejudices
By Jack T. Frohlich
Evening Division Vice President
Did all of you notice that Dean Farago
wash ung in effigy at the Halloween party?
I guess some people were not happy with
the schedule for the Spring term. And its no
wonder. In the eight o'clock time slot there
was a glaring disparity between the Monday - Wednesday offerings and the Tuesday - Thursday offerings. For those who
had already taken Fed Tax and Corporati9rs, Monday - Wednesday offered only
Environmental Law. A good course but it
should not be forced on people. How about
a little more balance next time?
The SBA Evening Division also received complaints about the clinical program. It seems that at the time of registration no evening student had been selected
for the clinics. I spoke to Professor Marsico
about this and he has agreed to meet with
evening students to discuss how to make
the clinics more accessible. We appreciate
his willingness to address our concerns.

I know<its old news but I just have to
make a few comments about the Thomas
hearings. Even an old cynic like me was
taken aback by these goings-on. The Thomas witnesses did not offer a single piece of
real evidence. Their testimony consisted
totally of opinion and character assassination. My favorite witnesses were Phyllis
Berry, J.C. Alvarez, and John Doggett Jr.;
with John in first place. Nothing in the
hearings could quite compare with his explanation of how he "did everything he
could" to let Anita Hill know that he wasn't
interested in her. Apparently in John
Doggett's circle the way to let someone
know you're not interested in them is to
accept an invitation to go out. I wonder
how you let them know you are interested.
Perhaps the most incredible part of
the hearings was brought to us by The
Three Inquisitors, Orin "the Exorcist" Hatch,
Alan "Letters" Simpson, and Arlen "it must
be perjury" Spector. These three should be
ashamed of themselves. They treated Professor Hill with disrespect and contempt,
attacked her character, said she misunderstood what was going on, or that she made
it up. In other words, what is traditionally
done to women who bring charges against
powerful men. Slander, character assassination, and McCarthite innuendo are of
course the stock in trade of Senators Hatch

flair. Liz clarified the issue by explaining that
the SBA doesn't sponsor parties off campus
because theey tend to get out of hand. (except
for the Gay and Lesbian Society) She stated
that the SBA will co-sponsor a party with any
organization that wants too as long as the
Senate approves. A motion was made and
passed to table this issue until the next meet-

and Simpson, but I expected better ofSer,ator Spector who managed to be so rational
during the Bork hearings. I guess he had to
redeem himself with the rabid right. With
any luck he will receive the same fate as
Dick Thornburgh.
Here are a few thoughts on a local
matter:
Even though it is alleged that the
Labor Day weekend subway crash occurred because the train operator was
drunk, the New York Transit Authority is
scheduled to begin random testing for
drugs, as well as alcohol, starting November 12, 1991.
A supervisor must certity at the beginning of every shift that el(ery employee
who reports to work at the NYCTA is fit for
duty.
Urine tests for drugs can not test for
impairment. These tests only determine
whether drugs were used some time in the
past. Thirty days for marijuana, seven to
ten days for cocaine.
More accidents at the NYCTA are
caused by fatigue than drugs and alcohol
combined. TheTransitAuthorityroutinely
exceeds the federal standards aimed at
reducing train crew fatigue.
According to the United States Supreme Court, urine tests are searches under the Fourth Amendment.
What I want to know is:

If the TA wants to make sure its train
operators are not impaired, why is it using
tests that do not measure impairment?
Whyhasn'tthesupervisorwhocertified Robert Ray fit for duty been disciplined?
Why hasn't the TA adopted standards to reduce fatigue among train crews?
AND...
Is random drug testing by urinalysis
really a solution narrowly tailored to meet
thestate'scompellinginterestinsafeguarding the public?
One last thought - Is it really necessary for the Knicks to have cheerleaders?

ing.
The Jewish Law Society and Balsa
requested an additional $46.00 for photocopies
for their upcoming panel on the Crown Heights
incident and this request was passed by the
Senate.
Motion to adjourn was made amd
seconded.
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HIV Testing: A Personal Experience
by a New York Law School Student
When "Magic" Johnson announced
that he had tested positive for HIV, the media
proclaimed that heterosexuals would finally
concede the truth: Anyone Can Cat It. With
luck and wisdom, that concession will lead to
safer sex, less promiscuity and more
compassion. Just maybe, those results will
reduce the number of people who acquire the
virus in the future.
Mr. Johnson's brave revelation
should help both those who do not have HIV
(to stay that way), and those who do (by
enlightening the beknighted). In a narrow
zone between those two classes, however, are
a few frightened souls who don't know if they
have the virus in their bodies, but have reason
to think they do. For each of them, a terrible
decision, perhaps the first of many, presses
itself to be made: Should I get tested? The
logical answer is crystal clear, but logic comes
hard to those who think they may have AIDS.
The simple fact is, testing is scary. With all the
information flowing about the disease, not
much gets written about how to get tested, or
what it is like. The testing process remains
unknown, and people often fear what they
don't know. My fear stopped me from getting
tested for over a year, even though I thought
I might have the disease. Here is how it went:
In 1990, for the first time, I learned
that HIV tests can report false negatives for as
long as a year after exposure. Suddenly, an old
girlfriend' sown negative test looked uncertain.
Further, I had some mild health problems that
were consistent with evidence of HIVexposure. It occurred to me that I might have
the disease. I decided to get tested. Then I got
scared, and decided I didn' t want to know the
result. This state of confusion persisted for a
lon~time, until I experienced a sudden wei~ht
loss last summer, which propelled ;nP into
action. For purposes of secrecy, I called the
number seen on subway posters, 800 HIV
INFO (448-4636).1 did this from a pay phone,
since "Caller ID" is available on long distance
calls (you knew that, right?)
I won't recount the information they
gave me, about life expectancy and so forth,
because that information is constantly
changing and even the experts do not always
agree. They did, however, give me a number
in New York to call. And, of great importance,
they explained the difference between
"confidential testing" and "anonymous
testing". The former applies to clinics that will
ask for identification, but not reveal it to others.

The latter applies when no identification is
ever required. Law students should not need
to be warned that a promise to maintain secrecy
is not always kept. I was advised to limit my
choices to anonymous clinics. The drawback,
it turned out, was that the only such clinics in
New York are booked two months into the
future.
Ultimately, I made an appointment
attheNewYorkDepartmentofHealth,Bureau
of Laboratories, bycalling(212) 34{}-4436. They
asked me to make up a three digit number
over the phone, to be used when I appeared to
give a blood sample. They gave me a time and
date, more information about HIV and AIDS
(whichconflicted,mostly, with what Ileamed
from the first call), and I waited. It was a pretty
lonely period.
When testing day came, I appeared
on time. I sat in a hallway for about half an
hour, and then spent another half hour in a
waiting room with two other people. We all
had to read and sign (with our made-up
numbers) a sheet detailing the known ways to
catch HIV, and ways to avoid it. I don't
remember a word I read. I do remember
thinking that the others in the waiting room
looked about to explode in adrenalized wisps.
Probably I looked like that, too.
One fellow did not have to read the
sheet; he was there for a result. He was called
into a private room, and the door closed. Five
minutes later, he emerged. I gave him a look
that asked, "well?" He made a cicle with his

thumb and forefinger, and I replied with a
thumbs-up and a smile. A lot of conversation,
especially since we never said a word.
I was finally summoned into a
counseling room. A young woman named
Laurie asked me about a dozen questions,
mostly relating to how and why I had decided
to be tested. I noticed a box on her record
sheet, under the section labeled "Risk Factors",
said "Partner's Partner''. She checked that box
on the sheet, describing me. I would have been
happier, if she had had towritethatin,instead
of checking a mass-produced entry.
Laurie gave me a short lecture on
risk-avoidance, and more data on AIDS and
its effects (yes, this was inconsistent, too). She
then produced a dental dam (a small green
sheet of soft rubber), and explained its use.
She told me where I could buy them, and
offered to give me one free. I sat there and
stared at it for about fifteen seconds, thinking
I would never use such a thing. She had been
very nice to me, soi took it out of courtesy. I
still have it, unused.
Laurie told me to forget my threedigit number and assigned me a new six-digit
one. She gave me a card with my new number
and her name on it. The result would take
three weeks to get (I had been told two weeks
over the phone). If anxiety overwhelmed me
during that time, she said, I could call her.
That actually made me feel good. Then the
time came to provide a blood sample.
A technician showed me an
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unopened package containing a disposable
syringe and needle. I nodded, thinking it was
a bit like approving a wine selection. The
technician (called a phlebotomist) then took a
blood sample, and asked me if I would like a
syphilis test as well? Was she nuts? No, I said,
just HIV today, thank you. She then disposed
of theneedleina bucket with a slotted lid,and
the syringe in a separate container. Then it was
time to leave, and I remember thinking that at
least I now knew the last job I would ever want
to take.
At this point, I actually felt pretty
good. No further action was needed on my
part, except to come back for the result. In a
way, I thought, thehardestpartisover, because
the rest is beyond my control. The three weeks
were not as hard to endure as had been the two
months before the test.
On the date set, I reappeared. Laurie
wasn't there that day, and it seemed for a
moment that I would be asked to come back
the following week. Without a doubt, I would
have spontaneously combusted, if so asked.
Instead, a different counselor, Joseph, nvited
me into the room reserved for the result
revelation. He closed the door, and then
explained that my file had initially been
misplaced, but now had been found.
Misplaced, I thought? Obviously that must
have been because it was held out for some
special handling from the main bulk. Uh, oh.
Joseph then produced a folder, which he half
opened, so I could not see the papers inside.
"I just want to check a few things, to
be sure this is the right folder", he told me. He
might as well have told me what a hard job he
had, or how unfair life is. He asked me my age
and zip code (I didn't really remember giving
this information, but he had the right data).
He then told me my test result. He explained
that the test had been run twice, and that it was
considered extremely reliable . Joseph
explained the probability of false results, and
gave mea documentexplainingeverythingin
detail.
We talked a bit more, and then I left.
There was no one else waiting, so I did not
make a circle or get a thumbs-up. I just went
home. In my pocket was a paper that said,
"You have been told you are H.l.V. antibody
negative."
It might have gone the other way, of
course. But up until the moment the result is
learned, all tests are the same. And, although
it was difficult, the decision to be tested was
harder to make than it was to carry out. Toa t' s
what it was like.
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Brennan's Justice:
by Joseph D. Brennan
One libertarian's commentary on
issues facing individuals at NYLS and in
the world at large.

THE PERILS OF REGISTRATION, PLACED AND
MISPLACED HUMOR, AND
THE DEATH OF A LEGEND
Spring Registration
Once again, the students of NYLS
are being subjected to registration, and with
it comes the inevitable memorandum from
John Farago, Associate Dean for Academic
Affairs. Some of you may wonder what I
could find to complain about in a Dean
Farago registration memo? To begin with,
I do not consider myself a cog, esteemed or
otherwise, in anyone's wheel. Certainly,
Dean Farago displays a high level of creativity and, perhaps, within his memos can
be found the musings of a frustrated artist.
I even admit that some of what he says is
quite funny, but some of the humor may be
misplaced and unappreciated when found
in registration materials.
When facing the task of successfully completing registration, a student
needs information, easily ascertained and
understood. At times, it can be frustrating
sifting through whimsical ramblings on
"food chains," while trying to find a needed
bitofinformation. All in all, this semester's
Faragomemoseemedanimprovementover
last semester's. I found myself sifting
through a lot less superfluity than I did last
spring. Hopefully this is a trend of improvement which shall continue.
Rumor has it that Dean Farago also
had a hand in the decision to begin classes
at 9 AM instead of 9:30 AM. Having experienced th1~ ror the rm,t time Jum•s tlus
semester, I think it sucks. NYLS is ,, commuter school, with many students traveling daily from Long Island, Westchester,
and New Jersey. I even knew one student,

last year, who travelled to school from Connecticut everyday. When students have to arrive at school for 9 AM classes, they are forced
to add their numbers to the already
overburdened New York City transportation
system, competing with floods of workers who
have to beat their jobs by 9 AM. After 9 AM, the
congestion in the New York City transportation
system begins to fall off sharp! y, making it a lot
easier to get to school for a 9:30 AM class. This
semester, I see a lot more lateness in 9 AM
classes than I saw in 9:30 AM classes last semester. Not only are 9 AM classes unnecessarily
hard on students, they are socially irresponsible. There is no need for the NYLS Administration to add to the congestion of the morning
rush hour.
Administration sources say that some
administrators are less than sympathetic with
the plight of students suffering under the burden of 9 AM classes. I wonder if that's because
they live in Manhattan? Perhaps, if those administrators had to experience the 2 hour commute from Nassau County which I have every
morning, their sympathies might be heightened.
Some students have complained that
the Spring course offerings for night students
duplicate too much of this semester's offerings.
Other registration complaints which have
reached my ears are basically logistical. Students have complained of a shortage of registration materials and a congested Student
Lounge seems a poor substitute for the Froessel
Room. Based on my experiences at two undergraduate and two graduate institutions, NYLS
does a better job than many in handling registration. However, there's always room for
improvement.
Libertarians Have A Sense Of Humor
Too.
Anyone who has ever seen the nominating process of one of our nation's political
conventions is familiar with the practice of the
various state delegations announcing their first
ballot vote results with a little style. For example: New York, the Empire State, casts so

many votes for so and so... Well, I thought
I would share with you some of the delegation announcements made at the 91 Libertarian Convention, which I think are a
good example of Libertarian humor.
"Michigan, whose senior senator,
Don Riegle, was a major player in the S &
L ripoff. .. we look forward to putting a
Libertarian in the White House and Mr.
Riegle in jail..."
"North Carolina, the first state to
declare for freedom, but we wonder where
it went..."
"The pretty great state of Utah;
well, it's okay if you like that sort of place,
I guess. The beehive state, symbol of collectivism, home of Republicans for higher
taxes and bigger government, home of
Democrats for censorship and drug testing, the state with the nation's lowest per
ca pita consumption ofakohol and tobacco,
and the highest per capita consumption of
ice cream and Jello ... "
"The delegates of the state of Washington - the other Washington - the GOOD
Washington, where we all wish we'd been
named Jefferson ... "
"The state of Alabama, where we
have every conceivable tax, and where our
new Republican governor, the first since
the War of Northern Aggression, just outdid all previous Democrats at raising
taxes ... "
"Connecticut, the home of Lowell
Weickerandnumerousothersocialistparasites ... "
A Tribute To Gene Roddenberry
On October 24, 1991, entertainment
legend Gene Roddenberry, creator of "Star
Trek," died. Although no time is a good
time to die, his death at this time is particularly saddening because this year is the
25th Anniversary of "Star Trek" and the
next Star Trek movie, "Star Trek VI: The
Undiscovered Country," is due to be released in December.
I have always enjoyed science fie-

tion and "Star Trek" in particular. Science
fiction is a popular genre among libertarians and many Sci-fi books and movies
helped lay the foundation for my acceptance of libertarian philosophy. In "Star
Trek," Gene Roddenberry presented a practical application of at least one significant
libertarian principle: non-intervention.
Through the Prime Directive, the Federation (the government in "Star Trek") is
prohibited from interfering in the internal
politics and development of any society
which is encountered. Libertarians hope
that, one day, the United States government will adopt a similar policy.
I salute Gene Roddenberry, in recognition of his substantial contributions to
our culture and I wish him well on his
journey beyond the final frontier.
Memorable Quotes
"The socialists believe in two things
which are absolutely different and perhaps even contradictory: freedom and organization." --Elie Halevy.
"Is it just or reasonable, that most
voices against the main end of government
should enslave the less number that would
be free? More just it is, doubtless, ifit come
to force, that a lessnumbercompel a greater
to retain, which can be no wrong to them,
their liberty, than that a greater number,
for the pleasure of their baseness, compel
a less most injuriously to be their fellow
slaves. They who seek nothing but their
own just liberty, have always the right to
win it, whenever they have the power, be
the voices never so numerous that oppose
it." --John Milton.

If you have any questions you
would like answered from a libertarian
point of view, or any comments you would
like to make, correspondence is welcomed
and should be directed to:
BRENNAN'S JUSTICE
cf o The Reporter
New York Law School
57 Worth Street
New York, NY 10013
Correspondence may also be Jett in
person at the Reporter office. Any resp_onses that I may have will appear in
future editions of this column.

'

November's Events
panel on professional sports figures
Nov 05 - Sports and Entertainment Law Society will sponsor a
Nov 06- Black Law Student Society will sponsor a presentation on
the bar exam in the student lounge at
5pm.
- Criminal Law Society will sponsor a debate on the death
penalty in the faculty dining room at 6pm. The
speakers will include Henry Schwartzchild of the A.C.L.U. and Ernst Van Den Haag, formerly a professor at
Fordham University School of Law.
Nov 12 - Office of Career Services orientation for first year day students, Room A-400 beginning at 6pm.
Nov 14 - Office of Career Services orientation for first year evening students, Room A-400 beginning at 5:30pm.
Nov 18- The Trial Lawyers Association will sponsor a workshop on domestic violence and litigation at 5pm in the
Faculty Dining Room. Speakers will include Michael Dowd, chair of the Governor's Task Force on Domestic Violence;
Sara Bennett, Legal Aid Society expert on battered women; Elizabeth Lowey, head of the Manhattan District Attorney's
Domestic Violence Division.
Nov 19- This year's Otto Walter Fellow, Ambassador Thomas Pickering, the United States Permanent Representative to the United Nations, will speak on "U.S. at the U.N.: Challenges for the 90's at 4pm in the Moot Court Room.
Nov 20- National Lawyers Guild will host "Legal Observer Mass Defense Session" in Faculty Dining Room at 6pm
Nov 21- SBA Party beginning at 5:30pm
Nov 26 - Legal Association of Women will sponsor a discussion
concerning issues ofprostitution. The
speaker will be
Barbara Downs from Prostitution anonymous.
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New-York
Bar Review- Course
Sum.m.er 1991
Enrollm.ents
•

2,200+

Pieper
All other
courses
combined

4,700+

250+

Again this summer, BAR/BRI prepared more
law school graduates for the New York Bar Exam
than did all other bar review
courses combined.

BAR REVIEW

New York's Largest and Most Successful Bar Review Course

